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MEMORANDUM

Date: October 5, 2005

From: Robert Levy, Dulcie Wink, Mark Trachtenberg

Subject: Analysis of Records Hold Issues and Case Law on the Duty to Preserve Datag

l. The scope and purpose of this memorandum.

This memorandum provides an overview of the current state of the law regarding the duty
to preserve documents and data. As spoliation claims have increased nationwide, courts have
developed widely varying standards regarding the onset of the duty to preserve evidence, the
scope of evidence to be retained and the sanctions that may be imposed for violations of the
preservation duty. Because court decisions are unclear and often inconsistent, industry groups
such as the Sedona Conference are seeking to develop consistent standards to guide litigants
regarding the triggering and scope of the retention duty. The purpose of this memo is not
intended to provide advice on the specific standards that companies should adopt, but instead is
intended to provide a basic overview of the issue and court decisions. Meanwhile, litigants have
no choice but to keep a diligent watch on the emerging standards stemming from litigation,
identify risks and adjust their policies and practices accordingly.

1. The duty to preserve documents/data.

Courts increasingly are focusing on issues ancillary to the questions of liabilities and
damages that underlie the litigants’ dispute. Parties increasingly are focusing on discovery
disputes in tactical (and sometimes strategic) efforts to disrupt opponents by diverting courts
from the substantive issues in a case by raising ancillary disputes. A growing element of this
trend is the focus on the failure of opposing parties to preserve records before and during
litigation.

Generally, parties have a common law duty to preserve documents, tangible items, and
information that are relevant to actual or potential litigation or are reasonably calculated to lead
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to the discovery of admissible evidence for such actual or potential litigation.® Two key
questions arise under the common law: (1) when does the duty arise; and (2) what must be
preserved??

A. When does the duty to preserve documents/data arise?

1. The duty to preserve evidence is triggered when a party knows or
reasonably should know that the evidence may be relevant to
anticipated or pending litigation—a case-specific inquiry.

Like all documents, electronic documents are discoverable, and thus, litigants have a duty
to preserve electronic documents that are relevant to both pending litigation and litigation that is
reasonably anticipated. In the context of electronic discovery, relevance is defined broadly.®
Although the general duty to preserve relevant documents is clear, courts do not agree on when
the duty arises. In making this determination, courts generally focus on whether the party had
notice that the information was relevant to pending or reasonably anticipated litigation. Yet, the
determination of when this notice occurs is so fact intensive and case-specific* that parties have
difficulty outlining parameters and risk-factors for identifying when the duty may arise.

Despite the uncertainty, litigants must identify when the duty arises because, once it does,
they generally have a duty to preserve all unique, relevant evidence.” Unquestionably, a party

| ! Trevino v. Ortega, 969 S.W.2d 950, 955 (Tex. 1997).

2 Zubulake 1V, 220 F.R.D. 212, 216 (S.D.N.Y. 2003) (stating that “[i]dentifying the boundaries of the duty to
preserve involves two related inquiries: when does the duty to preserve attach, and what evidence must be
preserved?”).

® See, e.g., Zubulake 1V, 220 F.R.D. at 217 (“[A]nyone who anticipates being a party or is a party to a lawsuit must
not destroy unique, relevant evidence that might be useful to an adversary. ‘While a litigant is under no duty to keep
or retain every document in its possession . . . it is under a duty to preserve what it knows, or reasonably should
know, is relevant in the action, is reasonably calculated to lead to the discovery of admissible evidence, is
reasonably likely to be requested during discovery and/or is the subject of a pending discovery request’); see also
McGuire v. Acufex Microsurgical, Inc., 175 F.R.D. 149, 153 (D. Mass. 1997); ABC Home Health Servs., Inc. v. IBM
Corp., 158 F.R.D. 180, 182 (S.D. Ga. 1994); Computer Assocs. Int’l, Inc. v. American Fundware, 133 F.R.D. 166,
169 (D. Colo. 1990); Capellupo v. FMC Corp., 126 F.R.D. 545, 551 (D. Minn. 1989); Burns v. Cannondale Bicycle
Co., 876 P.2d 415, 419 (Utah Ct. App. 1994); see also Howell v. Maytag, 168 F.R.D. 502, 505 (M.D. Pa. 1996)
(party that “reasonably anticipates litigation has an affirmative duty to preserve relevant evidence”); United States v.
ACB Sales & Serv., Inc., 95 F.R.D. 316, 317-18 (D. Ariz. 1982) (sanctions imposed for destruction of documents
when party had notice of dispute prior to destruction, and destruction appeared to be an attempt to suppress evidence
rather than a need for additional storage space); Trevino, 969 S.W.2d at 955-56 (citing Glover v. BIC Corp., 6 F.3d
1318, 1329 (9th Cir. 1992)). Because courts’ analysis tends to focus on the triggering of the duty, the issue of the
scope of the duty—relevant evidence—may be overlooked. The preservation duty extends only to relevant
documents—a limiting factor. A review of the cases cited in this memorandum suggests that litigants should be
quick to draw the court’s attention to the limits of relevant documents under the pleadings. To avoid uncertainty and
to reduce the risk of losing a spoliation motion that arises when a party is claimed not to preserve enough evidence,
parties may wish to confer with opposing counsel and attempt to reach agreements regarding the boundaries of
relevance.

* Adam 1. Cohen & David J. Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE § 3.01 (Aspen Publishers, 1st
ed. 2004).

® See Zubulake 1V, 220 F.R.D. at 217 (litigant and counsel must preserve any unique evidence that it knows or
should know is relevant to litigation); Danis v. USN Communications, Inc., No. 98 C 7842, 2000 WL 1694325, at
*12 (N.D. Ill. Oct. 23, 2000) (holding, in a securities case, that the defendant had a preservation duty when the



has a duty to preserve relevant documents once litigation commences.® In Abramowitz v. Inta-
Boro Acres, Inc., 1999 WL 1288942 (S.D.N.Y. Nov. 16, 1999), for example, the court found that
the defendant had a duty to preserve recorded conversations between its limousine drivers and
dispatchers upon receipt of the plaintiff’s age discrimination complaint, which alleged that
“colorful language” was common between drivers and dispatchers.” Having allegedly fired the
plaintiff for the use of vulgar language in such conversations, the defendant was found to be on
notice that the recordings would be relevant to the issue of whether the given excuse for the
termination was pretextual.® This preservation duty also can be triggered by the filing of an
administrative complaint.” For example, courts have held that defendant employers had a duty
to preserve documents no later than the date an EEOC complaint was filed but potentially as
early as the date when an employee lodges an internal complaint about alleged discrimination.™®

Courts and parties often struggle with the determination of when a pre-litigation
preservation duty arises.’* A court may sanction a party that destroys documents and

lawsuit was filed). Counsel, in particular, must be careful to identify when the duty arises because “[o]nce on
notice, the obligation to preserve evidence runs first to counsel, who then has a duty to advise and explain to the
client its obligations to retain pertinent documents that may be relevant to the litigation.” Telecom Int’l Am., Ltd. v.
AT&T Corp., 189 F.R.D. 76, 81 (S.D.N.Y. 1999) (emphasis added). See also Brandt v. Rokeby Realty Co., No. C.A.
97C-10-132-RFS, 2004 WL 2050519, at *11 (Del. Super. Sept. 8, 2004) (recognizing that a party anticipating
litigation has a duty to preserve relevant evidence); Bloemendaal v. Town & Country Sports Ctr. Inc., 659 N.W.2d
684, 686 (Mich. Ct. App. 2002) (per curiam) (explaining parties have a pre-litigation duty to preserve evidence they
know or reasonably should know will be relevant to potential litigation); Broyles v. Hunt-Wesson Inc., 57 Pa. D. &
C.4th 25, 31, 2002 WL 31426195 (Pa. Ct. Com. Pleas 2002) (stating parties reasonably anticipating litigation have a
duty to preserve relevant evidence).

® See, e.g., Mosaid Techs. Inc. v. Samsung Elecs., 348 F. Supp. 2d 332, 336-37 (D.N.J. 2004) (recognizing the
defendant had a preservation duty when it reasonably anticipated litigation, and without a doubt upon service of the
complaint; moreover, the plaintiff’s requests for production plainly covered e-mails, placing the defendant on notice
of its duty to retain them); Thompson v. HUD, 219 F.R.D. 93 (D. Md. 2003) (recognizing that a party has the duty to
preserve evidence at least as of the date of the lawsuit); Clark Constr. Group, Inc. v. City of Memphis, 229 F.R.D.
131, 136-37 (W.D. Tenn.) (finding in a construction dispute that the duty triggered “at the latest” on the date Clark
filed its federal complaint); see also Trevino, 969 S.W.2d at 955.

7 Abramowitz v. Inta-Boro Acres, Inc., No. 98-CV-4139, 1999 WL 1288942, at *3 (E.D.N.Y. Nov. 16, 1999).
81d.

° Byrnie v. Town of Cromwell, 243 F.3d 93, 108 (2d Cir. 2001) (finding, in a case alleging age and gender
discrimination in hiring, that the duty was triggered upon the filing of an administrative complaint, yet noting the
defendant arguably should have reasonably anticipated litigation earlier, when the plaintiff filed Freedom of
Information Act requests and aired complaints to the company); Lombard v. MCI Telecomm. Corp., 13 F. Supp. 2d
621 (N.D. Ohio 1998) (holding that EEOC retaliation charge obligated the defendant to preserve documents relating
to the discipline of the plaintiff’s supervisor, and recognizing the duty was bolstered by federal regulations requiring
employers to maintain relevant personnel records once an employer learns that a current or former employee has
filed an EEOC retaliation charge);

19 Zubulake 1V, 220 F.R.D. at 216-17 (while noting that the duty to preserve arose “no later” than the filing of the
EEOC charge, the court held that in this case, that the preservation duty arose earlier because the evidence
demonstrated that “the relevant people”—the plaintiff’s former supervisors and co-workers—anticipated litigation
before the EEOC charge was filed); but see Hansen v. Dean Witter Reynolds Inc., 887 F. Supp. 669, 675-76
(S.D.N.Y. 1995) (rejecting request for sanctions because neither the EEOC charge nor the complaint put Dean
Witter on notice that the particular evidence sought by the plaintiff — tickets from securities trades — would be
relevant to the litigation).

1 Trevino, 969 S.W.2d at 955 (citing Blinzler v. Marriott Int’l, Inc., 81 F.3d 1148, 1158-59 (1st Cir. 1996)); Dillon
v. Nissan Motor Co., 986 F.2d 263, 267 (8th Cir. 1993); Welsh v. United States, 844 F.2d 1239, 1241-42, 1246-48



information if it is on notice that the information or documents it destroys are reasonably
calculated to lead to the discovery of admissible evidence, relevant to litigation, or even potential
litigation.**> One court defined the scope and duty of a litigant concerning the retention of
documents:

While a litigant is under no duty to keep or retain every document
in its possession once a complaint is filed, it is under a duty to
preserve what it knows, or reasonably should know, is relevant in
the action, is reasonably calculated to lead to the discovery of
admissible evidence, is reasonably likely to be requested during
discovery, and/or is the subject of a pending discovery request.*®

Federal cases analyzing the pre-litigation triggering of the duty to preserve evidence are
highly fact-dependent. Not surprisingly, courts have held a potential plaintiff contemplating
litigation is duty-bound to preserve all relevant evidence.** Many courts also have held that

(6th Cir. 1988); Capellupo v. FMC Corp., 126 F.R.D. at 551; Fire Ins. Exch. v. Zenith Radio Corp., 747 P.2d 911,
913-14) (Nev. 1987).

2 William T. Thompson Co. v. General Nutrition Corp., Inc., 593 F. Supp. 1443, 1455 (C.D. Cal. 1984) (finding that
the defendant knowingly and purposefully permitted its employees to destroy key documents after being on notice
of pending litigation from the pre-litigation correspondence between counsel for the parties, the complaint, and
subsequent discovery). In contrast, a district court denied sanctions against a corporation when certain documents
were destroyed in accordance with the corporation’s document retention policy and the corporation had no notice of
the potential relevance of the documents to the plaintiff’s claims. Hansen v. Dean Witter Reynolds Inc., 887 F.
Supp. 669, 675-76 (S.D.N.Y. 1995) (finding that neither the filing of the complaint nor the letters sent by the EEOC
and the New York State Division of Human Rights to Dean Witter put Dean Witter on notice that the documents
would be relevant to the litigation). Although the complaint put Dean Witter on notice that the performance of
certain employees may be relevant, Dean Witter was not on notice that certain documents would be relevant to the
litigation when Dean Witter did not use the documents in evaluating the employees’ performance. Id. at 676.

3 Williamm T. Thompson Co., v. General Nutrition Corp., 593 F. Supp. at 1455; see also Howell v. Maytag, 168
F.R.D. at 505 (holding that the party plaintiff who reasonably anticipated litigation has an affirmative duty to
preserve relevant evidence); United States v. ACB Sales & Serv., Inc., 95 F.R.D. at 317-18 (imposing sanctions for
destruction of documents when party had notice of dispute prior to destruction and destruction appeared to be an
attempt to suppress evidence rather than a need for additional storage space); Carlucci v. Piper Aircraft Corp., 102
F.R.D. 472 (S.D. Fla. 1984) (imposing a one million dollar sanction on Piper for destruction of computer-stored
evidence in light of litigation), aff’d in part and rev’d in part, 775 F.2d 1440 (11th Cir. 1985).

1 Silvestri v. General Motors Corp., 271 F.3d 583 (4th Cir. 2001) (affirming a spoliation finding and dismissal
when the plaintiff, who was injured in an auto accident, hired an attorney, who in turn hired accident
reconstructionists, yet failed to preserve the vehicle or notify GM of its existence until long after the car had been
sold to the insurance company, repaired and resold); Rambus, Inc. v. Infineon Techs.. AG, 220 F.R.D. 264 (E.D. Va.
2004) (finding the plaintiff in a complex patent infringement suit failed to keep all relevant information and
suggesting the plaintiff’s document retention policy was potentially instituted in bad faith because it was developed
at about the same time as plans to file the lawsuit, but failed to retain all records pertinent to the lawsuit); Howell v.
Maytag, 168 F.R.D. 502 (M.D. Pa. 1996) (issuing spoliation sanctions in a subrogation case arising from a fire that
was allegedly caused by a Maytag microwave oven because the insurance company authorized the repair of the
home without giving Maytag an opportunity to investigate the fire scene); Story v. RAJ Props., Inc., --- So.2d --- ,
2005 WL 647912 (Ala. Mar. 18, 2005) (affirming summary judgment as spoliation sanction when plaintiff
homeowner filed suit for allegedly defective imitation stucco siding but failed to preserve the evidence for testing by
the defendants; plaintiff’s photographs taken during repair were deemed insufficient to determine the cause,
according to defendants’ expert); Town & Country Sports Ctr. Inc., 659 N.W.2d at 686 (affirming, in a case
involving a motorcycle crash, sanction of dismissal for spoliation of evidence; testing of the steering mechanism was
destructive, and although the plaintiff’s expert video recorded the testing, a test was not performed that would have



parties are on notice of the likelihood of litigation when an accident occurs and results in severe
injuries or death.™ Other courts have held that an accident that results in less severe injuries can
put a defendant on sufficient notice of future litigation to give rise to a preservation duty,
especially when the defendant investigated and documented the incident thoroughly.'® Indeed,
pre-litigation investigations conducted by a party may lead a court to find that the duty was
triggered with the investigation.’” Additionally, courts have held that a party may be put on

analyzed a theory important to the defense). But see Ardesson v. Atlantic Richfield Co., 127 Wash. App. 1010, 2005
WL 950708, at *7, 9 (Wash. App. Div. 2, Apr. 26, 2005) (refusing to impose an adverse inference because the
plaintiff delayed four years in requesting inspection of allegedly critical fuel evidence and failed to preserve a
sample of the fuel at issue, while the defendant had retained over 200 of random samples of allegedly bad fuel,
which defendant believed to be reasonably representative of alleged problems in the field); Brandt v. Rokeby Realty
Co., 2004 WL 2050519, at *13 (refusing to sanction spoliation when the movant had an opportunity to test the
evidence, but failed to do so; a party cannot rely on destructive testing then, years later, claim a foul because the
testing was destructive and prevented it from making its own examination); Eichman v. McKeon, 824 A.2d 305, 313
(Pa. Super. Ct. 2003) (upholding an adverse inference instruction, but refusing to grant judgment n.o.v. against the
plaintiff who: (1) destroyed a fire-damaged building after receipt of township’s letter stating the building was unsafe
and should be demolished; yet (2) preserved the furnace the defendants requested to be salvaged and made
numerous photographs of the fire scene); Broyles v. Hunt-Wesson Inc., 57 Pa. D. & C.4th at 31-33 (excluding
evidence and imposing adverse inference instruction in defective product case in which the plaintiff alleges throat
injuries caused by foreign substance in a package of pudding; the plaintiff had refused defendant’s request to turn
over the container to a national testing laboratory and failed to have her expert test the container).

1> Stevenson v. Union Pacific R.R. Co., 354 F.3d 739, 747-48 (8th Cir. 2004) (holding in a case in which plaintiffs
died or sustained serious injuries in train accident at a grade crossing, that the defendant railroad violated its duty to
preserve evidence when it failed to suspend an otherwise appropriate records destruction policy in which audio
recording tapes are routinely recycled every 90 days); Aggrey v. The Stop & Shop Supermarket Co., No. 00 Vic.
7999(FM), 2002 WL 432388 at *1, *5 (S.D.N.Y. Mar. 19, 2002) (holding, in slip and fall case in which the plaintiff
required surgery and was unable to work for over a year, that the duty was triggered “from the moment the accident
occurred™); see also Kronish v. United States, 150 F.3d 112 (2d Cir. 1998) (finding spoliation in a case where
plaintiff alleged he was the victim of 1950s tests in which LSD was administered to unsuspecting persons because
the defendants could have destroyed the documents knowing the consequences they might suffer; notably, the
documents were destroyed in 1973, a congressional investigation commenced in 1975 and the plaintiff’s
administrative claim was not filed until 1981); but see Morris v. Union Pacific R.R., 373 F.3d 896 (8th Cir. 2004)
(finding, in train grade crossing accident resulting in serious injury, it was error to award an adverse inference
sanction arising from pre-litigation destruction of voice tape recordings without a finding that the destruction was
intentional and showed an intention to suppress the truth).

'® Houlihan v. Marriott Int'l, Inc., No. 00 Civ. 7439(RCC), 2003 U.S. Dist. LEXIS 17382, at *4-5 (S.D.N.Y. Sept.
30, 2003) (holding, in a case in which the plaintiff’s hand was lacerated while attempting to replace a shower soap
dish that came loose, that “[w]here a hotel guest is injured in a hotel room, there is a strong likelihood that such
injury will be the subject of future litigation”). The Houlihan court focused on the fact that a hotel employee was
sent to investigate the incident, to document the results of the investigation in a report to the Director of Risk
Management. Id. at *5. “Because Defendant made attempts to prepare for litigation itself, the Court finds that it
had a duty to preserve evidence in its possession for use by the opposing party.” 1d. at *5. But see Wal-Mart Stores,
Inc. v. Johnson, 106 S.W.3d 718 (Tex. 2003) (determining, in a case in which a decorative reindeer accidentally
knocked off of a high shelf fell on the plaintiff’s head, that the defendant was not on notice of a substantial chance of
litigation, considering that the plaintiff told the store’s employee that he was not hurt and the plaintiff neither
threatened to sue nor indicated the store should pay medical costs or other damage).

Y McClain v. Taco Bell Corp., 527 S.E.2d 712 (N.C. 2000) (concluding, in a workplace harassment case, that the
preservation duty arose when a supervisor initiated an investigation into the employee’s complaints); see also
Stevenson v. Union Pacific R.R. Co., 354 F.3d 739, 747-48 (8th Cir. 2004) (holding the defendant railroad violated
its duty to preserve evidence and noting that the railroad’s claims representative selectively preserved evidence by
requesting train movement records and dispatch orders, but failed to request the audio recording tapes); but see
Morris v. Union Pacific R.R., 373 F.3d 896 (8th Cir. 2004) (finding, in train grade crossing accident case, that the
railroad did not destroy audio tapes intentionally because, among other things, the claims representative



notice of future litigation from similar litigation in another jurisdiction,*® or even when a formal
or informal letter from opposing counsel warns of possible future litigation or requests that the
party preserve certain documents in its possession.’* Similarly, a letter giving notice of an
opportunity to cure contractual performance may trigger the preservation duty.?® Thus, parties
should begin preserving relevant documents as soon as they reasonably anticipate litigation, even
before a suit is filed, to avoid being sanctioned for breaching a duty of preservation and for
spoliating evidence. Furthermore, because discovery requests may place a party on notice of
particular documents that may be relevant in a case — the relevance of which might not be
obvious from the petition/complaint — preservation orders should be reconsidered for breadth as
the case develops through discovery.?

Spoliation under the federal test requires that the party: (1) be on notice of potential
litigation, and (2) be on notice that the destroyed information is relevant to such potential
litigation.”? Thus, the federal test appears subjective. The cases discussed throughout this
memorandum illustrate, however, that courts’ application of the test is actually objective, as
courts analyze whether a reasonable person in the circumstances should have foreseen litigation.
State-based tests for when a party is on notice of potential litigation may vary from federal tests.
Texas, for example, adds an express objective component to the test. In Texas, a party may be
on notice of potential litigation when the litigation is reasonably foreseeable.® Texas courts find

investigating the case did not preserve evidence selectively; at the time of the accident, he did not know the extent of
the plaintiff’s injuries and determined that the railroad was not liable); but see Wal-Mart Stores v. Johnson, 106
S.W.3d 718 (Tex. 2003) (determining the defendant was not on notice of litigation, despite the fact that documents
from a routine investigation were destroyed). The Wal-Mart case illustrates that a routine investigation into minor
injuries does not always result in a finding that litigation is likely.

18 United States v. Koch Indus., Inc., 197 F.R.D. 463, 466, 482 (N.D. Ok. 1998) (finding that deposition testimony in
previous lawsuit, of which in-house counsel was aware, placed company on notice that future litigation over its
alleged mismeasurement of oil produced was likely and thus gave rise to duty to preserve relevant documents).

9 william T. Thompson Co., 593 F. Supp. at 1446 (finding party was put on notice of relevance of destroyed
documents by opposing counsel’s letter three weeks before complaint filed); Bradley v. Sunbeam Corp., 2003 WL
21982038 (N.D. W. Va. Aug. 4, 2003) (holding that the duty to preserve product remains—electric blankets that had
sparked, smoked, smoldered or caught fire—arguably was triggered by a pre-litigation preservation letter).

0 Renda Marine, Inc. v. United States, 58 Fed. Cl. 57, 61-62 (2003) (holding that the government was on reasonable
notice of litigation when a contract dispute arose and the government’s officer issued a cure notice to the plaintiff
pertaining to the plaintiff’s contractual performance); see also E*Trade Securities, LLC v. Deutsche Bank AG, ---
F.R.D. ---, 2005 WL 2140807 (D. Minn. Apr. 18, 2005) (rejecting, in a securities lending fraud case, the argument
that the defendants should have anticipated litigation by October, 2001, when the defendants had responded to SEC
inquiries about trading in the three securities at issue; holding, instead that the defendants should have reasonably
anticipated litigation by December 2001/January 2002, upon receiving notice from a court stating that the court was
investigating an apparent complex, far-reaching fraud scheme involving securities lending).

2! See, e.g., Applied Telematics, Inc. v. Sprint Communications Co., 1996 WL 33405972 at *2-3 (E.D. Pa. Sept. 17,
1996) (holding that the duty to preserve information, including back-up tapes specifically requested by plaintiffs,
arose soon after the service of the complaint and, a few days later, the first request for production of documents; see
also Mosaid Techs. Inc. v. Samsung Elecs., 348 F. Supp. 2d 332 (D.N.J. 2004) (recognizing that the plaintiff’s
requests for production plainly covered e-mails, placing the defendant on notice of its duty to retain them).

22 The first part of the federal test indicates when the duty arises, while the second part indicates what information
must be preserved.
% Trevino v. Ortega, 969 S.W.2d at 956 (citing Blinzler, 81 F.3d at 1159; Rice v. United States, 917 F. Supp. 17, 20

(D.D.C. 1996); White v. Office of the Public Defender, 170 F.R.D. 138, 148 (D. Md. 1997); Shaffer v. RWP Group,
Inc., 169 F.R.D. 19, 24 (E.D.N.Y. 1996)). The Second Circuit recognizes that an obligation to preserve evidence



litigation to be reasonably foreseeable when a party is aware of circumstances that are likely to
give rise to future litigation.”* A party may reasonably foresee litigation “when, after viewing
the totality of the circumstances, the party either actually anticipated litigation or a reasonable
person in the party’s position would have anticipated litigation.”? Unlike the federal test, the
objective prong of the Texas test suggests that a party need not actually foresee litigation to
commit spoliation. Rather, if a court finds that a reasonable person in that party’s position would
have anticipated litigation, then the duty to preserve may still arise despite the absence of actual
notice. Other states have different tests for determining whether the duty to preserve arises, but
the common thread throughout the tests is the idea of reasonable forseeability. For example, in
Illinois, the relationship part of the spoliation test states that “a duty to preserve evidence may
arise through an agreement, a contract, a statute or another special circumstances including a
defendant’s affirmative conduct.”® Second, “a defendant owes a duty of due care to preserve
evidence if a reasonable person in the defendant’s position should have foreseen that the
evidence was material to a potential civil action.”®” Courts in Indiana determine the existence of
a duty to preserve by balancing the following factors: (a) the relationship between the parties; (b)
the reasonable foreseeability of harm to the person injured; and (c) public policy concerns.?®

The cases cited in this section illustrate that the determination of when a party should
reasonably foresee litigation (and thus, should preserve evidence) must be made on a case-by-
case basis. This case law poses a significant challenge for a large company, which must quickly
decide whether litigation is foreseeable across a wide spectrum of incidents and disputes. To the
extent courts expect that analysis to be performed by lawyers,? the current law creates great
difficulties for a company’s legal staff. They must evaluate their document retention
responsibilities in light of the filing of any complaints (in court or in administrative agencies),
discovery served in cases, the types of litigation routinely experienced and the effect on stock
prices, incidents involving significant economic losses, incidents involving serious injury or
death (and to some degree, other lesser injuries), incidents on the company’s property that result
in injury, and other commercial disputes.

arises when a party should have known that evidence may be relevant to future litigation. See Byrnie v. Town of
Cromwell, 243 F.3d 93, 107 (2d. Cir. 2001); Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 436 (2d Cir. 2001);
Kronisch v. United States, 150 F.3d 112, 126 (2d Cir. 1998); West v. Goodyear Tire & Rubber Co., 167 F.3d 776,
779 (2d Cir. 1999).

# Trevino, 969 S.W.2d at 956.

% Id. (modifying the rule established in Nat’l Tank Co. v. Brotherton regarding the definition of “anticipation of
litigation” in the context of whether a party should be allowed to assert an investigative privilege to fit the spoliation
context).

% Boyd v. Travelers Ins. Co., 652 N.E.2d 267, 270 (11l. 1995).

71d. at 271.

8 Webb v. Jarvis, 575 N.E.2d 992, 995 (Ind. 1991).

% Indeed, some courts have emphasized that the determination of the triggering of the duty to preserve evidence
should not be placed in the hands of a non-lawyer. See, e.g., Clark Constr. Group, Inc. v. City of Memphis, 229
F.R.D. 131, 136-37 (W.D. Tenn. 2005) (holding in a construction dispute that an on-site construction project
manager should not have been permitted to determine whether copies of documents that contained hand-written
notes were “relevant,” and thus, should not have been destroyed).



2. Cases construing the work product privilege may provide analogous
guidance because its applicability depends on whether the documents
were prepared in anticipation of litigation.

Although there are no bright lines demarcating when the duty to preserve arises, several
categories of risk can also be refined by reviewing courts’ analyses of pre-litigation privileges.
Determining when parties are “on notice of potential litigation” can be analogized to courts’
analysis of when parties prepared documents “in anticipation of litigation” in the context of the
investigative privilege and the work product doctrine.*® The objective test defines “anticipation
of litigation” as whether “a reasonable person would conclude from the severity of the accident
and the other circumstances surrounding it that there was a substantial chance of litigation.”**
Although courts disagree on whether a routine investigation is performed in the ordinary course
of business, in anticipation of litigation, or both,* a review of case law reveals that a court may
look to the severity of the injury or damage, and where the injury or damage occurred to
determine when the duty to preserve arises. It also becomes clear that the court will not, in
making its determination, utilize statistical data indicating the likelihood that litigation will
ensue.

a. The severity of the injury or damages and where the injury
occurred often indicate when a party should anticipate
litigation.

Like the spoliation cases that analyze when preservation duties arise, courts analyzing the
work product doctrine may consider the severity of the accident in determining whether a duty to
preserve evidence arises. Most courts have found that the duty is substantially likely to arise
where severe bodily injury or property damage has occurred.®® For example, when an accident
occurs, the resulting injury is not serious and the injured party makes no indication that he or she

% gee Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 204 (Tex. 1993) (discussing “anticipation of litigation” with
respect to the investigative privilege).

1 1d.; see Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 722 (Tex. 2003) (comparing the objective test in Nat’|
Tank Co. v. Brotherton with the spoliation test).

*2 Miles v. Bell Helicopter Co., 385 F. Supp. 1029 (N.D. Ga. 1974) (finding that defendant’s investigation into a
fatal helicopter crash was performed in the ordinary course of business and not in anticipation of litigation); and
Harriman v. Maddocks, 518 A.2d 1027, 1034 (Me. 1986) (finding that an insurer’s post-accident routine
investigation may be made in anticipation of litigation); Ashmead v. Harris, 336 N.W.2d 197, 200 (lowa 1983)
(stating “it does not matter that the investigation is routine .... [e]ven a routine investigation may be made in
anticipation of litigation”); Fireman’s Fund Ins. Co. v. McAlpine, 391 A.2d 84, 89-90 (R.I. 1978) (concluding that
insurance investigations may be prepared in anticipation of litigation).

% Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 722 (2003) (comparing the objective test in National Tank Co.
v. Brotherton with the spoliation test); Texas Elec. Coop. v. Dillard, No. 12-01-00258-CV, 2005 Tex. App. LEXIS
5620, *19 (Tex. App.—Tyler July 20, 2005, no pet. h.); McGinnity v. Metro-North Commuter R.R., 183 F.R.D. 58,
61 (D. Conn. 1998) (a defendant may be on notice that a lawsuit is likely in light of the sheer magnitude of the
losses); but see Miles v. Bell Helicopter Co., 385 F. Supp. 1029 (N.D. Ga. 1974) (finding that defendant’s
investigation into a fatal helicopter crash was performed in the ordinary course of business and not in anticipation of
litigation). Moreover, a review of cases directly addressing spoliation claims illustrates that courts consider the
extent of injuries and/or death in determining whether the party should have anticipated litigation and preserved
documents. See supra notes 15-16.



may seek legal relief, the duty to preserve may not arise.** However, where a serious injury
occurs, and a company receives a letter from an attorney indicating that the attorney represents
someone in connection with an accident, then the duty to preserve likely will arise.* Courts may
also consider where the injury occurs. At least two courts have held that the duty to preserve
arises when a party is injured on the defendant’s premises.*® In short, many work product
doctrine cases addressing duties to preserve evidence mirror the categories of risk that can be
identified from the spoliation cases. Because of the similarities in work product doctrine cases, a
company should consider that, by taking a position that documents are protected under the work
product doctrine (which presumes that they were prepared in anticipation of litigation), it
necessarily may be conceding it had a duty to preserve all relevant documents that were prepared
contemporaneously with the documents in which a privilege is asserted.

b. Statistical data may not be indicative of when a party should
anticipate litigation.

The phrase “substantial chance of litigation” does not mean a statistically significant
probability that litigation will ensue.®” If this were the requirement, then it could rarely be met
because most accidents do not result in litigation.®® Accordingly, it may be of little or no
consequence that a certain percentage of categorized incidents lead to litigation and a certain
percentage of incidents rarely result in litigation. Rather, courts will often look to the severity of
the damages or injury and the totality of the circumstances to determine whether a defendant
anticipated litigation arising out of a particular incident.

B. What must be preserved?

# Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d at 722 (holding that where an investigation of the accident revealed
no serious injury to customer and customer made no indication of his intention to seek legal relief, the store was not
on notice that there was a substantial chance that the customer would pursue a claim); Houlihan v. Marriott Int'l,
Inc., 2003 U.S. Dist. LEXIS 17382, at *5 (non-work product case involving a plaintiff who suffered a lacerated hand
in which the court held that “[w]here a hotel guest is injured in a hotel room, there is a strong likelihood that such
injury will be the subject of future litigation™).

% Texas Elec. Cooperative v. Dillard, No. 12-01-00258-CV, 2005 Tex. App. LEXIS 5620, *19 (Tex. App.—Tyler
July 20, 2005, no. pet. h.) (finding notice of the potential claim and of the evidence’s potential relevance thereto
when the company received a letter from counsel indicating that he represented the plaintiff in connection with the
death of an employee arising from a collision with a cow and the company confirmed it was in receipt of the letter).
% pace v. Nat’l R.R. Passenger Corp., 291 F. Supp. 2d 93 (D. Conn. 2003) (finding that the duty to preserve arose
when an employee was injured on the company’s premises, the company conducted clandestine video surveillance
to evaluate the severity of the alleged injuries, and the company had a doctor evaluate the employee’s condition
prior to the lawsuit); Houlihan v. Marriott Int’l, 2003 WL 22271206, at *2 (finding that the hotel’s duty to preserve
arises whenever a party is injured within the hotel). In fact, federal law requires railroads to maintain a log of
injuries and illnesses suffered by their employees. See 49 C.F.R. 225.25 (2005).

% National Tank Co. v. Brotherton, 851 S.W.2d at 215 (J. Doggett, dissenting). The majority agreed with Justice
Doggett’s view with regard to the phrase “substantial chance of litigation.” Id. at 204.

®d.



1. General principles.

Once a trial court determines that a duty to preserve evidence exists, the court must
determine what evidence must be preserved.* A party must preserve evidence that is relevant to
the litigation.** “While a litigant is under no duty to keep or retain every document in its
possession . . . it is under a duty to preserve what it knows, or reasonably should know is relevant
in the action, is reasonably calculated to lead to the discovery of admissible evidence, is
reasonably likely to be requested during discovery, [or] is the subject of a pending discovery
sanction.”* The phrase “reasonably likely to be requested during discovery” should encompass
a limit on the preservation duty to documents likely to be requested under document requests
that are appropriately limited for relevance. Accordingly, when a corporation has no notice of
the potential relevance of the documents when it destroys them in accordance with a document
retention policy, sanctions may be inappropriate.* To help minimize the risks of being adjudged
a “spoliator” as a result of document requests that exceeded the party’s analysis of what would
be deemed a “relevant request,” a company may be well served to: (1) review and be aware of
the limits of reasonable document requests in routine litigation; (2) preserve documents within
those reasonable limits; and (3) entertain discussions with opposing counsel soon after litigation
is filed to try to reach agreements regarding the scope of relevant documents. Agreed
preservation orders may also decrease risks. Litigants may also consider hiring outside
electronic discovery experts to analyze the bounds of relevance and provide guidance regarding
the scope of documents to be preserved.

2. Increasing importance of electronic discovery.

Spoliation claims have increased as courts have broadly embraced the growing need for
electronic discovery. Courts consistently have held that information stored in electronic format
is discoverable, both under federal and state rules. Under existing practice and procedure,
electronic information has been deemed discoverable under the Federal Rules of Civil Procedure
(“Federal Rules™) as long as it is otherwise within the scope defined by the Rules. Rule 26
permits parties to “obtain discovery regarding any matter, not privileged, that is relevant to the
claim or defense of any party.”* The 1970 Advisory Committee Notes regarding Rule 34(a)
specifically recognize that federal discovery procedures apply to electronic data and
information.**  Similarly, the 1993 Advisory Committee Notes to Fed. R. Civ. P. 26(a)(1)(B)
indicate that parties should disclose the “nature and location” of “computerized data and other

* Trevino v. Ortega, 969 S.W.2d at 956-57.
“1d. at 957.
*1d. (quoting William T. Thompson v. General Nutrition Corp., 593 F. Supp. 1443, 1455 (C.D. Cal. 1984)); accord,

Zubulake 1V, 220 F.R.D. at 217.
*2 Hansen v. Dean Witter Reynolds, Inc., 887 F. Supp. 669, 675-76 (S.D.N.Y. 1995).

* Fed. R. Civ. P. 26(b)(1).

“ Fed. R. Civ. P. 34(a) Advisory Committee’s Notes, 1970, in relevant part provided: “The inclusive description of
‘documents’ is revised to accord with changing technology. It makes clear that Rule 34 applies to electronic data
compilations from which information can be obtained only with the use of detection devices, and that when the data
can as a practical matter be made usable by the discovering party only through a respondent’s devices, respondent
may be required to use his devices to translate the data into usable form.”
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electronically recorded information.”*®

scope of discovery.*®

Rule 26(b)(2) sets out the general limitations on the

Discovery requests targeting non-privileged, relevant electronic information that do not
run afoul of Rule 26(b)(2) are appropriate under the Federal Rules.*” For example, courts
routinely have held that electronic information is discoverable,* in forms such as computer
magnetic tapes, disks, computer files, e-mails, hard drives, etc.** Moreover, due to the unique
nature of computerized data, even “deleted” electronic information has been held to be
discoverable because it is often saved on a backup or emergency system.* Further, courts have

*® Fed. R. Civ. P. 26(a)(1)(B) Advisory Committee’s Notes, 1993. This requirement “by its plain language only
goes to data already in electronic form at the time the mandatory disclosure is to be made.” In re Bristol Meyers
Squibb Securities Litigation, 205 F.R.D. 437, 441 (D.N.J. 2002).

“® Rule 26(b)(2) sets out the general limitations on the scope of discovery. Discovery “shall be limited by the court”

if:
(i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some
other source that is more convenient, less burdensome, or less expensive; (ii) the party seeking
discovery has had ample opportunity by discovery in the action to obtain the information sought;
or (iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into
account the needs of the case, the amount in controversy, the parties’ resources, the importance of
the issues at stake in the litigation and the importance of the proposed discovery in resolving the
issues.

Fed. R. Civ. P. 26(b)(2).

" However, if a request does not comply with the requirements of Rule 26, courts have not hesitated to deny a
requesting party’s motion to compel. See, e.g., McCurdy Group, LLC v. American Biomedical Group, Inc., 9 Fed.
App. 822, U.S. App. Lexis 10570, at *23 (10th Cir. May 21, 2001) (upholding district court’s refusal to permit a
physical inspection of the plaintiff’s hard drive); In re General Instrument Corp. Sec. Litig., 1999 WL 1072507, at
*6 (N.D. Ill. Nov. 18, 1999) (burden or expense of the additional discovery of e-mails outweighed its likely benefit
when, among other things, the responding party had already turned over thousands of pages of e-mails); Westrienen
v. Americontinental Collection Corp., 189 F.R.D. 440, 441 (D. Or. 1999) (plaintiffs were not entitled to “unbridled
access [to] defendants’ computer system,” instead, “[p]laintiffs should pursue other less burdensome alternatives™);
Alexander v. FBI, 188 F.R.D. 111, 117 (D.D.C. 1998) (production of backup in archived e-mails, and deleted or
archived computer files was denied because the production could not lead to the discovery of any information
responsive to the request for production); Haroco, Inc., 662 F. Supp. at 596 (production not required because
computerized tapes were of marginal usefulness).  For example, in Storch v. IPCO Safety Prods. Co. of
Pennsylvania, Inc., a FMLA retaliation suit, a federal district court denied the plaintiff’s motion to compel
computerized data regarding sales figures of other employees because the plaintiff could not show how it would be
relevant to her claim. 1997 WL 401589, at *2 (E.D. Pa. July 16, 1997).

“8 See, e.g., Zubulake 1, 217 F.R.D. at 317 (plaintiff “is entitled to discovery of the requested e-mails so long as they
are relevant to her claims”); Antioch Co. v. Scrapbook Borders, Inc., 210 F.R.D. 645, 652 (D. Minn. 2002) (“itis a
well accepted proposition that deleted computer files, whether they be e-mails or otherwise, are discoverable);
Rowe Entertainment, Inc. v. The William Morris Agency, Inc., 205 F.R.D. 421, 427, 431 (S.D.N.Y. 2002)
(“electronic documents are no less subject to disclosure than paper records.”); McPeek v. Ashcroft, 202 F.R.D. 31,
32 (D.D.C. 2001) (“During discovery, the producing party has an obligation to search available electronic systems
for the information demanded.”).

“* Rowe Entertainment, Inc. v. The William Morris Agency, Inc., 205 F.R.D. 421 (e-mail); McPeek v. Ashcroft, 202

F.R.D. 31 (computer backup tapes); Playboy Enters. v. Welles, 60 F. Supp.2d 1050 (S.D. Cal. 1999) (hard drives);
Fauteck v. Montgomery Ward & Co., 91 F.R.D. 393 (electronic personnel files and computerized database).

%0 See Simon Property Group, L.P. v. mySimon, Inc., 194 F.R.D. 639, 640 (S.D. Ind. 2000) (“computer records,
including records that have been deleted, are documents discoverable under Fed. R. Civ. P. 34”); Playboy Enters.,
60 F. Supp.2d at 1053 (“Plaintiff needs to access the hard drive of Defendant’s computer only because Defendant’s
actions in deleting those e-mails made it currently impossible to produce the information as a ‘document.’”).
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held that electronic information may be discovered even though a responding party has
previously produced responsive documents in another form, such as paper.* In some cases,
courts also have ordered a responding party to “manufacture” electronic documents if the party
did not have the data in electronic form. However, such an order often is conditioned on the
requesting party’s willingness to pay for the creation of the documents.>

Resolving any doubt about the discoverability of electronic information, the Committee
on Rules of Practice and Procedure recently approved the Federal Civil Rules Advisory
Committee’s recommended amendments to the Federal Rules that were drafted specifically to
address electronic discovery.>® The amendments apply to Federal Rules 16, 26, 33, 34, 37, 45
and 50, and Civil Form 35.>* On September 20, 2005, the Judicial Conference met and approved
the Committee’s recommendations on Rules of Practice and Procedure, and specifically
approved the proposed Federal Rules pertaining to electronic discovery. The proposed rules will
be presented to the Supreme Court, with a recommendation that they be approved.*®

Proposed Federal Rule 26(a), for example, adds “electronically stored information” that a
party may use to support its claims or defenses to the list of information that must be disclosed or
described by category without awaiting a discovery request.® Proposed Rule 26(f) requires
parties to discuss any issues relating to preserving discoverable information before the initial
scheduling conference in the case.>” This rule also calls for the parties’ discovery plan to include
views and proposals about “any issues relating to disclosure or discovery of electronically stored
information, including the form or forms in which it should be produced,”®® and “any issues

*! See, e.g., National Union Elec. Corp. v. Matsushita Elec. Indus. Co., 494 F. Supp. 1257, 1262 (E.D. Pa. 1980) (the
requesting party was entitled to a computer readable tape even though the responding party had already provided the
same information in paper form); Haroco, Inc. v. American Nat’l Bank and Trust, Co. of Chicago, 662 F. Supp.
590, 596 (N.D. Ill. 1987), vacated in part, 1987 WL 17486 (N.D. Ill. Sept. 23, 1987) (the requesting party was
entitled to discovery of information in electronic form even though the responding party had provided the same
information in paper form).

52 See Anti-Monopoly, Inc. v. Hasbro, Inc., 1995 WL 649934, at *1 (S.D.N.Y. Nov. 3, 1995) (stating that “the
producing party can be required to design a computer program to extract data from its computerized business
records, subject to the court’s allocation of costs”); Anti-Monopoly, Inc. v. Hasbro, Inc., 1996 WL 22976, at *2
(S.D.N.Y. Jan. 23, 1996) (requesting party had to pay for the costs responding party incurred in the “creation” of the
electronic data); In re Air Crash Disaster at Detroit Metropolitan Airport on August 16, 1987, 130 F.R.D. 634, 635
(E.D. Mich. 1989) (responding party required to create disk but the requesting party was to “pay all reasonable and
necessary costs that may be associated with the manufacture of the computer readable tape.”); Williams v. E. 1.
DuPont de Nemours & Co., 119 F.R.D. 648, 651 (W.D. Ky. 1987) (ordering requesting party to split the costs of
manufacturing computerized information).

%% See www.uscourts.gov/rules/#proposed0805.

> |d. For more information, see the May 2005 Report of the Civil Rules Advisory Committee at 43,
www.uscourts.gov/rules/reports/CV5-2005.pdf.

*® See www.uscourts.gov/rules/#proposed0805.
%6 www.uscourts.gov/rules/reports/CV5-2005.pdf, at 39-42.

 1d. at 42-52. The Committee Notes explain that the discussion is not required in cases in which electronic
discovery is not involved. Id. at 44. The Committee also proposes revisions to Rule 33 to clarify how a party may
respond to interrogatories with the production of electronic information. Id. at 83-91. Proposed Rule 34 also adds
“electronically stored information” among the categories of items for production. Id. at 83, 91-107.

8 |d. at 43. The Committee Notes suggest, for example, that the parties might specify topics for electronic
discovery, the sources of information within the parties’ control that may be searched for information, and/or
whether the information is reasonably accessible to the storing party, including burdens and costs of retrieval and
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relating to claims of privilege or protection as trial-preparation material,”*® including: (1)

potential agreements on procedures to assert claims of privilege after production; and (2) the
possibility of any such agreements being included in the court’s scheduling order.®® Similarly,
proposed Rule 16 provides that a court’s scheduling order may include *“provisions for disclosure
or discovery of electronically stored information” and “any agreements the parties reach
regarding claims of privilege or protection as trial-preparation material after production.”®

Some states also have adopted special rules regarding electronic discovery.®* For
example, to obtain information in electronic or magnetic form under Rule 196.4 of the Texas
Rules of Civil Procedure, the requesting party specifically must request production of electronic
or magnetic data and specify the form in which it is requested.®®* The Texas rule is relatively
new, reflecting 1999 revisions to the Texas Rules of Civil Procedure. Few cases have interpreted
or applied the rule. State of Virginia Supreme Court Rule 3A:12 provides that responsive
information stored in electronic form need only be produced in electronic form if a hard copy is
unavailable.®* Under Local Rule 26.1 of the Eastern and Western Districts of Arkansas, the Rule
26(f) report must disclose a party’s intent to request information contained in electronic or
computer based form.®® Similarly, under Local Rule 26.1 of the District of Wyoming, the
requesting party must disclose its intent to discover computer based or electronic information
and identify the categories of information sought.®® The promulgation of state rules expressly

review. Id. at 45. Amendments to Rule 34(b) permit the requesting party to specify the form(s) in which
information is to be produced, and if not so requested, call for the producing party to specify the firms in which it
intends to produce information. 1d. The Notes also explain that, especially with respect to dynamic information, the
failure to discuss preservation issues early can raise risks of disputes. Id. at 46. The parties should balance the need
to preserve information with the impact that cessation of routine operations could have on the litigants. See id.

*° |d. at 43. The Committee Notes promote agreements that could avoid the heavy costs of electronic document
review so that parties can minimize the risks of waiving an entire category of documents through the inadvertent
production of a single privileged item. Id. at 47-48. In fact, the Notes encourage counsel to discuss with their
adversaries the issue of whether embedded data or metadata should be produced, as well as how to avoid waivers of
privilege from inadvertent production of such data. Id. at 47-48. *“Quick peek” and “claw back” agreements are
suggested as ways to facilitate production, while protecting privileges. Id. at 48.

% |d. at 42-52. The Committee Notes state that orders entered over party objections should be narrowly tailored. Id.
at 47. The proposed revisions to Rule 45 mirror the revisions in Rule 26(f). Id. at 119. The proposed rule provides
for parties to specify the “forms,” rather than merely the “form,” for producing electronically stored evidence. Id. at
119, 121, 136. Conforming with revised Rule 34(b), the default form for production is a “form or forms that are
‘reasonably usable.”” Id. at 119. Conforming with Rule 26(b)(2)(B), Rule 45(d)(1)(E) protects against production
of electronic information that is not reasonably accessible. Id.

% 1d. at 35-37. The Committee Note to Rule 16 recognizes that the rule neither gives the court the authority to enter
a case management order regarding disclosures of electronic information and the corresponding protection of
privileges without party agreement nor limits the court’s authority to act on its own motion. Id. at 38.

%2 The California Code of Civil Procedure, section 2017, permits discovery to be conducted in electronic media, and
authorizes courts to enter orders for the use of technology in discovery. Illinois Supreme Court Rules 201(b)(1) and
214 provide for discovery into all information retrievable from computer storage. Mississippi Supreme Court Rule
26 specifically allows for the discovery of electronic information, pursuant to request. Court Rules, APPLIED
DiscoveRry, www.lexisnexis.com/applieddiscovery/lawlibrary/courtRules.asp.

% Tex. R. Civ. P. 196.4.

% Va.S. Ct. R. 3A:12(b).

% D. Ark. Local Rule 26.1(4).

% D. Wyo. Local Rule 26.1(d)(3)(A).
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encompassing electronic discovery is growing. Additionally, state court cases ruling that state
discovery rules inherently (when not expressly) provide for discovery of electronic documents
often borrow from federal case law, which is evolving rapidly as well. Parties operating
nationwide or in multiple jurisdictions should stay abreast of rules, statutes and case law across
the jurisdictions in which they operate and should update policies accordingly.

3. What type of electronic discovery must be preserved?

Electronic information must be preserved when the defendant reasonably anticipates
litigation.®’ At that point, the defendant “must suspend its routine document
retention/destruction policy and put in place a ‘litigation hold’ to ensure the preservation of
relevant documents.”® However, as a general rule, “that litigation hold does not apply to
inaccessible backup tapes . . . which may continue to be recycled on the schedule set forth in the
company’s policy.”® On the other hand, accessible backup tapes likely will be subject to the
litigation hold.” There is one exception to this general rule, however. When a company can
identify where particular employee documents are stored on backup tapes, then the tapes storing
the key players’ documents are discoverable and should be preserved, even if the information on
the tapes is not otherwise “available.”"

87 Zubulake IV, 220 F.R.D. at 216-20 (finding defendant on notice of potential litigation when: (1) Plaintiff filed
EEOC charge; (2) defendant’s employees began labeling emails related to the Plaintiff as “UBS Attorney Client
Privilege”; and (3) a key employee of the defendant admitted that he feared litigation); Coleman v. Morgan Stanley
& Co., Inc., No. CA 03-5045 Al, 15th Jud. Cir. (Palm Beach, Florida, March 25, 2005) (imposing sanctions against
Morgan Stanley for discovery misconduct with regard to electronic data); see Hayman v. Pricewaterhousecoopers,
LLP, Nos. 5:98CV2876 & 1:01CVv1078 (E.D. Ohio July 16, 2004) (granting default judgment of liability in light of
discovery misconduct with regard to electronic data); Cf. Welch v. Wal-Mart Stores, No. 04-C-50023, 2004 WL
1510021 at *1 (N.D. Ill. July 1, 2004) ( “The mere existence of a surveillance videotape does not place upon Wal-
Mart a duty to preserve all taped footage for possible future litigation. Such a duty is unreasonable and
impracticable and would require Wal-Mart to preserve hundreds of videotapes for years. . . . a reasonable person in
Defendants’ position would not have foreseen that the videotape was material to a potential civil action.”);
Chidickimo v. University of Chicago Press, 681 N.E.2d 107, 110 (lll. App. Ct. 1997) (finding no duty to preserve
computer records in a workers’ compensation action when the destruction of records occurred in a routine purging
process and plaintiff failed to take reasonable steps to ensure preservation of the records after defendants refused to
produce them).

% Zubulake IV, 220 F.R.D. at 218. All potentially affected custodians, management and IT staff should be recipients
of the litigation hold order, and ideally, should have a chance to ask questions to ensure understanding.
Internalizing Zubulake and Other Recent Rulings: In-House Planning for Electronic Discovery, THE E-DISCOVERY
STANDARD, Spring 2005 [hereinafter “Internalizing Zubulake™].

% Zubulake 1V, 220 F.R.D. at 218. The Zubulake court defined “inaccessible” backup tapes as those “typically
maintained solely for purpose of disaster recovery.” Id. It defined “accessible” backup tapes as those “actively used
for information retrieval.” These descriptions sound clear, but in practice, present problems. Almost all backup
tapes are intended and created for disaster recovery. It is rare that any backup tape is used for purposes other than
data recovery resulting from a hardware or software failure. It is doubtful that the Zubulake court intended for
parties to rely heavily or blindly on the argument that backup tapes are intended solely for disaster recovery.

" 1d. The rotation of backup tapes should be considered when the litigation hold is implemented. Internalizing
Zubulake at 9.

™ Zubulake 1V, 220 F.R.D. at 218. The Zubulake court’s analysis in this regard raises practical questions. For
example, without reviewing the information on the backup tapes and comparing it to key players’ documents, one
generally will not know whether the “information on those tapes is not otherwise available.” See id. Thus, in order
to analyze whether the duty to preserve arises, the test under Zubulake 1V actually requires the producing party to
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The proposed amendments to the Federal Rules provide some clarity as to what
documents and data will not considered to be “reasonably accessible”—the information that is
found on sources which can be accessed only “by incurring substantial burdens or costs.”"
Proposed Rule 26(b)(2)(B) permits parties to respond to discovery requests by identifying
sources of electronic information that are not reasonably accessible due to burdens or costs.” As
examples of information that is not reasonably accessible, the Committee has cited back-up tapes
used for disaster recovery, legacy data from obsolete systems, deleted data that requires
computer forensics to retrieve or restore, and databases designed to create information in certain
ways that cannot easily create different forms of information.”* Likewise, proposed Rule
26(b)(2)(B) provides that a party is not required to produce electronically stored information on
“sources that the party identifies as not reasonably accessible because of undue burden or cost,”
but instead will be required to establish the undue burden and/or cost to access the information in
defending any motions to compel.” The requesting party is then required to establish whether
the burdens and/or costs are justified in light of the circumstances.”® It is noteworthy, however,
that a party does not relieve itself of its common-law or statutory duties to preserve evidence by
identifying sources of electronic information that are not reasonably accessible.”’

While reported state cases may not have analyzed whether information is “available” or
“unavailable,” state courts have ordered discovery of backup tapes, sometimes with a
requirement that the requestor pay for the production costs.”® Because state courts often borrow
from federal practice, it would not be surprising to see states adopt standards mirroring the new
proposed federal rule.

view the content of the documents/data on “inaccessible” backup tapes. The Federal Rules Committee recognized
this struggle in its introduction to proposed Rule 26(b). May 2005 Report of the Rules Committee at
www.uscourts.gov/rules/reports/CV5-2005.pdf at 66. The Committee recognized that, in determining whether
sources of information are reasonably accessible and whether good cause exists to permit some level of discovery,
the “court and parties may know little about what information” the data sources may contain, much less its relevance
and value to the litigation. 1d.

2 May 2005 Report of the Rules Committee at www.uscourts.gov/rules/reports/CV/5-2005.pdf at 63.
" 1d. at 56-62.

™ 1d. at 56-57 (Committee introduction to Proposed Rule 26(b)(2)).

1d. at 61.

"6 1d. at 65 (Committee Note to Proposed Rule 26(b)(2)).

" 1d. at 64. The Committee states that the determination of whether a party is obligated to preserve unsearched
sources of potentially responsible data depends on the circumstances, including whether the party has a basis for
reasonably believing discoverable information is not available on reasonably accessible sources. Id.

"8 Toshiba Am. Elec. Components, Inc. v. Superior Court, 21 Cal Reptr. 3d 532 (Cal. Ct. App. 2004) (relying on a
California statute in holding that the party demanding production of data from backup tapes must bear all reasonable
expenses in recovering the data and translating it into usable format); In re ClI Host, Inc., 92 S.W.3d 514 (Tex. 2002)
(ordering, in a class action against a web host, production of information on the web host’s backup tapes due to web
host’s failure to adhere to discovery rules, specifically, its failure to submit evidence in support of its objection in
which it claimed the information was protected under the federal Electronic Communications Privacy Act); Lipco
Elec. Corp. v. ASG Consulting, 2004 WL 1949062 (N.Y. Sup. Ct. Aug. 18, 2004) (concluding that data stored on
backup tapes was discoverable, but holding that a New York statute required the requesting party to pay the cost of
production); Linnen v. AH Robins Co., 1999 WL 462015 (Mass. Super. Ct. July 16, 1999) (ordering the production
of a sampling of backup tapes and reserving the issue of what party would bear further costs of production after a
sample of the tapes revealed whether and to what extent further recovery was required).
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I11.  What are the consequences for violating the duty to preserve?

The consequences for failing to preserve relevant evidence are meted out in response to a
motion for sanctions for spoliation of evidence. Spoliation has evolved as an independent tort in
some states.”® Courts take spoliation claims very seriously because:

The destruction of evidence can lead to manifest unfairness and injustice, for it
increases the risk of an erroneous decision on the merits of the underlying cause
of action and can increase the costs of litigation as parties attempt to reconstruct
the destroyed evidence or to develop other evidence that may be less persuasive,
less accessible, or both.®

Upon finding that a party has either intentionally destroyed or failed to preserve relevant
documents, courts may impose a variety of sanctions on the spoliating party, depending on the
severity of the spoliation.®

A. The authority to impose spoliation sanctions.

Federal courts have historically sanctioned parties for spoliation of evidence under either
Rule 37(b) or their inherent authority.®? Similarly, state courts generally have either inherent or

" Keen v. Hardin Mem’l Hosp., 2003 WL 22939453, at *3 (Ohio Ct. App. Dec. 15, 2003) (recognizing spoliation
may be pursued as an independent tort); Holmes v. Amerex Rent-A-Car, 718 A.2d 846, 847 (D.C. 1998) (recognizing
negligent or reckless spoliation as an independent tort).

% Trigon Insurance Co. v. U.S., 204 F.R.D. 277, 285 (E.D. Va. 2001); see also Silvestri v. General Motors Corp.,
271 F.3d 583 (4th Cir. 2001) (courts must sanction spoliation “to preserve the integrity of the judicial process in
order to retain confidence that the process works to uncover the truth”); Metropolitan Opera Ass’n v. Local 100,
Hotel Employees & Rest. Employees Int’l Union, 212 F.R.D. 178, 181 (S.D.N.Y. 2003) (noting that lawsuits are a
search for the truth, and full and honest discovery is the key to that search); Danis v. USN Communications, Inc.,
2000 WL 1694325, at *1-2 (N.D. Ill. Oct. 23, 2000) (noting that to uphold people’s faith in the judicial process,
discovery must be fair and conducted with integrity, so “when a charge is made that relevant information has been
destroyed, and especially when a charge is made of intentional destruction, it is a charge that strikes at the core of
our civil litigation system”).

8 United States v. Esposito, 771 F.2d 283 (7th Cir. 1985); Boneck v. City of New Berlin, No. 01-1803, 2001 WL
134609, at *1 (7th Cir. October 30, 2001) (finding that Federal Rule of Civil Procedure 37 sanctions for spoliation
should be proportional to wrongs, i.e. spoliation that sabotages a strong case supports default judgment, whereas
spoliation that destroys collateral evidence in a weak case does not require the same penalty); see, e.g., Telectron v.
Overhead Door Corp., 116 F.R.D. 107 (S.D. Fla. 1987) (where Defendants’ counsel ordered destruction of
documents to avoid Plaintiff’s discovery request, default judgment was the appropriate sanction to deter similar
conduct in the future); see also Silvestri v. General Motors Corp., 271 F.3d 583 (4th Cir. 2001) (dismissal as a
sanction for spoliation may be necessary, even if conduct is not culpable, if a party is unable to adequately present or
defend its case because of the document destruction); Milbourn v. Marriott, 67 F.3d 307 (9th Cir. 1995) (the power
of federal trial courts to make appropriate evidentiary rulings in response to evidence of spoliation includes the
power to sanction the responsible party, to exclude the spoiled evidence, to admit evidence of the circumstances of
the destruction or spoliation, or to instruct the jury that it may infer that the spoiled or destroyed evidence would
have been unfavorable to the responsible party).

8 See, e.g., Shepherd v. American Broad. Cos., 62 F.3d 1469, 1474-75 (D.C. Cir. 1995) (holding that court has
authority under Rule 37(b) or inherent powers to sanction spoliation); Wiginton v. Ellis, 2003 WL 22439865, at *3
& n.5 (N.D. llI. Oct. 27, 2003) (same); Zubulake 1V, 220 F.R.D. at 216 (same); McGuire v. Acufex Microsurgical,
Inc., 175 F.R.D. 149, 153 (D. Mass. 1997) (same).
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rule-based authority to sanction parties.*® The newly proposed Federal Rules provide a safe
harbor that limits a court’s authority to impose sanctions.®* Under current practice, federal
courts may use their Rule 37(b) authority to sanction spoliation only when a party has destroyed
or withheld evidence in contravention of a court order.®*® Because destruction of evidence most
often occurs before the entry of any explicit discovery orders, courts historically have relied on
their inherent authority to sanction spoliation. In general, the analysis may be the same under
either source, so the distinction is largely one without a difference.®

The proposed amended Federal Rules not only provide for sanctions for spoliation when
a party’s actions violate court orders,®” but also provide guidance on the requisite intent
necessary to support such spoliation awards. The proposed Rules divide the standards for
sanctioning parties into two categories—one for spoliation resulting from the ordinary operation
of electronic systems, and another for all other allegedly sanctionable conduct. When

8 Cardoza v. Reliant Energy HL&P, 2005 WL 1189649, at *2-3 (Tex. App.—Houston [1st Dist.] May 20, 2005, no
pet. h.) (recognizing a trial court’s broad discretion to sanction spoliation, from adverse inferences through death
penalty sanctions); Westover v. Leiserv, Inc., 831 N.E.2d 400, 404 (Mass. App. Ct. 2005) (explaining that the “judge
has the discretion to craft a remedy” for spoliation that addresses the resulting unfairness); Ardesson v. Atlantic
Richfield Co., 127 Wash. App. 1010, 2005 WL 950708, at *7 (reviewing a trial court’s rulings on spoliation
sanctions under an abuse of discretion standard); Travelers Indem. Co. v. C.C. Controlled Combustion Insulation
Co., 2003 WL 22798934, at *2 (N.Y. City Civ. Ct. Nov. 19, 2003) (recognizing that the determination of
appropriate sanctions for spoliation is committed to the court’s sound discretion); City of Stoughton v. Thomasson
Lumber Co., 675 N.W.2d 487, 500 (Wis. Ct. App. 2003) (confirming that a decision to sanction a spoliator is
committed to the trial court’s discretion); Eichman v. McKeon, 824 A.2d at 313 (stating a trial court’s decision to
impose a spoliation sanction is reviewed for abuse of discretion); Bloemendaal v. Town & Country Sports Ctr. Inc.,
659 N.W.2d at 686 (explaining that Michigan courts have inherent powers to sanction parties for the failure to
preserve evidence they know or should know is relevant to future litigation); Linnen v. A.H. Robins Co., 10 Mass. L.
Rptr. 180, 1999 WL 462015, at *11 (Mass. Super. Jun. 16, 1999) (recognizing adverse inference instructions are
permitted under Massachusetts Rule of Civil Procedure for violating court discovery orders, and monetary fines
otherwise).

8 See May 2005 Report of the Rules Committee, at www.uscourts.gov/rules/reports/CV5-2005.pdf at pp.112-18.

8 See, e.g., Shepherd, 62 F.3d at 1474-75 (turning to inherent authority to analyze district court’s award of sanctions
because the court had not issued any explicit discovery order).

8 See Wiginton, 2003 WL 22439865, at *3 n.5 (proceeding under the court’s inherent authority because no
discovery order had been ignored, “noting that the analysis is essentially the same under either alternative,” yet
refusing to condone a default judgment because that sanction is reserved for extreme cases that reflect bad faith or
willful conduct). But see Shepherd, 62 F.3d at 1480 (overturning district court’s award of default judgment for
spoliation, and distinguishing between a court’s Rule 37(b) to award default judgment or dismiss claims and its
inherent authority, because a court’s inherent power “is not grounded in rule or statute and must be exercised with
particular restraint.”). The Shepherd analysis reflects the appellate court’s concern that the trial court incorrectly
dismissed the case under inherent authority because it exercised insufficient judicial restraint. The trial court did not
consider alternative, less severe sanctions, and did not fully explain why alternative sanctions such as an award of
fines and/or attorney’s fees would be sufficient. Id. Moreover, the Shepherd court emphasized that the lost data
went to the heart of the plaintiff’s case. Id.

8 The proposed amended Federal Rules were drafted to bring within the sweep of a party’s preservation obligation
any data or information that may be stored on a system owned by another, such as through outsourcing agreements.
May 2005 Report of the Rules Committee, at www.uscourts.gov/rules/reports/CV5-2005.pdf. at 111 (explaining that
the Committee changed the draft reference “a party’s” information system to “an” information system to reach
vendor relationships). Compliance with court orders also will bear on the determination of a party’s good faith
under the newly proposed Federal Rules. For example, a party’s actions in compliance with court orders calling for
the preservation of documents bear on the party’s good faith when information is lost through the routine operation
of the party’s information systems. Id. at 111.
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information is spoliated other than through routine system operations, proposed amended Rule
37(f) gives the court significant discretion in determining whether a party should be sanctioned
and the nature of the sanctions.®® While the severity should correspond to the culpability of the
conduct, severe sanctions are inappropriate unless the party acted intentionally or recklessly.®

On the other hand, when information is lost as a result of routine system operations,
sanctions are inappropriate under proposed Rule 37(f), absent exceptional circumstances.®® The
Rules Committee received significant public debate on drafts of this Rule 37(f) safe harbor,
especially with regard to the requisite culpability to support an award of sanctions when a loss of
information resulted from routine operation of electronic systems.” Ultimately, the Rules
Advisory Committee opted for a standard between negligent and intentional/reckless conduct.
When information is lost by routine operation of systems, proposed Rule 37(f) is a safe haven
from sanctions only for parties who continued operations in good faith.’> Notably, the
Committee Note to Rule 37(f) makes clear that good faith may require the suspension of routine
operations to prevent loss of information—specifically, a “litigation hold.”*® Thus, the proposed
rules permit courts to consider whether parties analyzed facts and circumstances that might give
rise to future litigation and made a decision in good faith (correct or not) regarding whether a
litigation hold was necessary.

B. The purposes behind the imposition of spoliation sanctions.

Courts generally recognize that sanctions are intended to serve one or more of three
purposes, including: (1) compensation—placing the innocent party in the same evidentiary
position that it would have occupied if the evidence not been destroyed; (2) punishment—
penalizing the spoliator for discovery abuse; and (3) deterrence—sending a message to other
litigants that spoliation will be punished, rather than tolerated.*

C. Determining whether to sanction.

8d. at 115.
8.

% |d. at 110, 113-14. The Committee defined “exceptional circumstances” as those in which the loss is highly
prejudicial. 1d. at 111. The Committee Note also provides that severe sanctions are generally appropriate only when
a party has acted intentionally or recklessly. 1d. at 111.

% 1d. at 109.
21d.

% 1d. at 110. When the party has a duty to suspend operations in order to preserve information that is relevant to
reasonably anticipated litigation, the party can no longer destroy relevant documents and data pursuant to an
otherwise appropriate document retention policy.

% Metropolitan Opera Ass’n., 212 F.R.D. at 219 (holding that sanctions serve two functions—punishment and
deterrence); Trigon Ins. Co., 204 F.R.D. at 287 (“Once spoliation has been established, the sanction chosen must
achieve deterrence, burden the guilty party with the risk of an incorrect determination and attempt to place the
prejudiced party in the evidentiary position it would have been in but for the spoliation.”); Danis, 2000 WL
1694325, at *31 (holding that sanctions one or more of three purposes—compensation, punishment, and/or
deterrence); Koch Indus., Inc., 197 F.R.D. at 483 (among the purposes sanctions serve are punishment, general
deterrence, and compensation).
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Although courts do not completely agree on the essential elements of a spoliation claim,
courts generally require at least a showing that: (1) the spoliator had a duty to preserve the
documents; (2) the spoliator destroyed the documents with some level of culpability or
blameworthiness; (3) the spoliated evidence was relevant to some party’s claims or defenses; and
(4) the moving party suffered some prejudice as a result of the spoliation.®

D. Determining what sanction is appropriate.
1. The relevant factors.

There is no single test or set of factors for determining appropriate sanctions in a
particular case,® although courts generally consider: (1) the degree of fault/culpability of the
spoliating party; (2) the degree of prejudice suffered by the innocent party; and (3) whether a
lesser sanction will serve the purposes for imposing sanctions.”” The most important
considerations are the degree of fault and the degree of prejudice suffered.”® If the degree of
fault and/or the degree of prejudice suffered is great, the sanction may be severe, including
default judgment or dismissal of claims.

% See Wiginton, 2003 WL 22439865, at **4-6 (elements of spoliation are: (a) duty to preserve; (b) intentional or
willful destruction; and (c) relevance); Zubulake 1V, 220 F.R.D. at 220 (elements required for an adverse inference
instruction are: (a) duty to preserve; (b) destroyed with a “culpable state of mind”; and (c) relevance); Trigon Ins.
Co., 204 F.R.D. at 286 (elements are: (a) duty to preserve; (b) intentional destruction; and (c) prejudice; but some
prejudice is presumed as natural consequence of destruction); Danis, 2000 WL 1694325, at *31 (elements are: (a)
duty to preserve; (b) breach of that duty with some level of culpability; and (c) prejudice); McGuire, 175 F.R.D. at
154 (elements are: (a) duty to preserve; (b) breach of that duty; (c) intentional destruction; (d) relevance; and (e)
prejudice; but prejudice bears more on the issue of what sanction is appropriate); Computer Assoc. Int’l, Inc. v.
American Fundware, Inc., 133 F.R.D. 166, 168-69 (D. Colo. 1990) (elements are: (a) duty to preserve; (b) breach of
that duty with some culpability; and (c) relevance). These cases illustrate that courts impose differing requisite
elements for spoliation claims, but that certain factors can be gleaned generally from the cases as a whole.

% Trigon Ins. Co., 204 F.R.D. at 288 (quoting Gates Rubber Co. v. Bando Chem. Indus., Ltd., 167 F.R.D. 90, 102
(D. Colo. 1996)); Cohen & Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 3.02[C].

" Trigon Ins. Co., 204 F.R.D. at 288 (quoting Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76, 79 (3d Cir.
1994)); Koch Indus., Inc., 197 F.R.D. at 483 (“A court should select the least onerous sanction necessary to serve
[the] remedial purposes. The severity of the sanction selected should be a function of and correspond to the
willfulness of the spoliator’s destructive act and the prejudice suffered by the non-spoliating party.”); Cohen &
Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 3.02[C]; see also Eichman v. McKeon, 824 A.2d at 313
(recognizing the factors to be considered in fashioning appropriate sanctions for spoliation are: (1) the spoliator’s
degree of fault; (2) the degree of prejudice imposed on other parties; and (3) the availability of lesser sanctions to
protect the parties’ rights and deter similar conduct).

*8 Silvestri, 271 F.3d at 593 (to justify a sanction, the district court must consider the spoliator’s conduct and the
prejudice caused); Trigon Ins. Co., 204 F.R.D. at 288 (“Given the rationale for, and the policy behind, the rule
against spoliation, assessment of sanctions depends most significantly on the blameworthiness of the offending party
and the prejudice suffered by the opposing party.”); Koch Industries, Inc., 197 F.R.D. at 483 (the two factors
carrying the most weight are the degree of culpability and the degree of prejudice suffered).

% See, e.g., Silvestri, 271 F.3d at 593 (“At bottom, to justify the harsh sanction of dismissal, the district court must
consider both the spoliator’s conduct and the prejudice caused and be able to conclude either (1) that the spoliator’s
conduct was so egregious as to amount to a forfeiture of his claim, or (2) that the effect of the spoliator’s conduct
was so prejudicial that it substantially denied the defendant the ability to defend the claim.”). See also Story v. RAJ
Properties, Inc., --- So.2d --- , 2005 WL 647912, at *5 (recognizing that summary judgment is a proper spoliation
sanction when all relevant evidence was destroyed and the spoliator appreciated the importance of the evidence to
the opponent); Brandt v. Rokeby Realty Co., 2004 WL 2050519, at *11 (recognizing spoliation may be sanctioned
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A general review of the cases shows that courts’ standards vary widely in assessing
whether and to what extent sanctions are appropriate. Furthermore, even when courts apply the
same standards, the cases cannot be reconciled. Actions that one court may deem to be merely
negligent may be found by others to be either reckless, willful or intentional.

2. The range of available sanctions.

A court may sanction spoliation of evidence using a variety of remedies, “including
imposing fines, shifting costs and awarding attorneys fees, excluding evidence, instructing the
jury on permissible adverse inferences to be drawn from the missing evidence, or even
dismissing claims or entering default judgment.”*®

a. Adverse inference instructions.

The rationale for imposing an adverse inference instruction'® for spoliation of evidence
is found “in the maxim omnia presumuntur contra spoliatorem, which means, “all things are
presumed against a despoiler or wrongdoer.””**? The inference may be rebutted by evidence that
sufficiently explains why the spoliated evidence was not produced.’® Adverse inference

by dismissal or default judgment); City of Stoughton v. Thomasson Lumber Co., 675 N.W.2d at 500 (recognizing
that dismissal can be entered for spoliation).

190 Cohen & Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 3.02[A]; see also Shepherd, 62 F.3d at 1475
(citing Gregory P. Joseph, Sanctions: The Federal Law of Litigation Abuse § 28(A) (2d ed. 1994)) (noting that
available sanctions under a court’s inherent authority include default judgment, fines, expenses, attorneys fees,
evidence preclusion, adverse inference instructions, contempt citations, and disqualification of counsel); Story v.
RAJ Properties, Inc., --- So0.2d --- , 2005 WL 647912, at *5 (affirming summary judgment as a proper spoliation
sanction when all relevant evidence was destroyed and the spoliator appreciated the importance of the evidence to
the opponent); Ardesson v. Atlantic Richfield Co., 127 Wash. App. 1010, 2005 WL 950708, at *7 (Wash. App. Div.
2, Apr. 26, 2005) (affirming the trial court’s refusal to impose an adverse inference instruction, yet recognizing that
such instructions are sometimes appropriate when “the only inference which the finder of fact may draw is that such
evidence would be unfavorable”); Brandt v. Rokeby Realty Co., 2004 WL 2050519, at *11 (recognizing spoliation
may be sanctioned by dismissal or default judgment, as well as adverse inferences, and overturning decision to
preclude evidence from testing of a ceiling tile when the movant knew of the tile’s importance, failed to make
arrangements to preserve enough of the tile for sampling by both parties, and instead, relied on the work of another
expert); City of Stoughton v. Thomasson Lumber Co., 675 N.W.2d at 500 (recognizing that dismissal can be entered
for spoliation and that the preclusion of damages is the equivalent of a dismissal, yet overturning trial court’s ruling
that precluded damages for 36 poles that had been cut into pieces without marking which pieces, together, made one
pole); Keen v. Hardin Mem’l Hosp., 2003 WL 22939453, at *3 (recognizing spoliation may be pursued not only as
an independent tort, but also may be pursued for purposes of seeking sanctions in the form of adverse inferences;
refusing to find error in a court’s refusal to provide an adverse instruction when the evidence suggested that
evidence might never have been lost/destroyed); Broyles v. Hunt-Wesson Inc., 57 Pa. D. & C.4th 25, 2002 WL
31426195 (stating spoliation penalties range from adverse jury instructions through exclusion of evidence and even
include outright dismissal of claims, and holding that the trial court should have imposed a sanction less severe than
summary judgment when sufficient evidence remained for the plaintiff to state a claim); Linnen v. A.H. Robins Co.,
10 Mass. L. Rptr. 180, 1999 WL 462015, at *11 (recognizing that sanctions for spoliation of evidence may include
adverse instructions, the exclusion of evidence or even dismissal, and upholding an adverse inference).

191 An adverse inference instruction is an instruction allowing, but not requiring, the jury to infer that the destroyed
or withheld evidence would have been harmful to the spoliator’s case if it had been produced. Vodusek, 71 F.3d at
155-56; Eichman v. McKeon, 824 A.2d at 313; Broyles v. Hunt-Wesson Inc., 57 Pa. D. & C.4th at 31-33.

192 Trigon Ins. Co., 204 F.R.D. at 284 (quoting Black’s Law Dictionary, 1086 (6th ed. 1997)).
1% 1d. at 156.
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instructions are serious sanctions because it is often difficult to rebut an inference; when not
rebutted, the adverse inference may be outcome-determinative.*®

Despite the importance of adverse inference instructions, courts do not agree on the level
of fault necessary to support them under current practice. Some courts hold that a party moving
for an adverse inference instruction need not show bad faith in the destruction of evidence.'®
For example, the Second Circuit requires only a showing of mere negligence,*® while in the
Fourth Circuit, a party must show more than mere negligence, but less than bad faith.
Specifically, the Fourth Circuit requires the movant to show that the spoliator knew the evidence
was relevant to an issue in the litigation, but willfully destroyed it.'” Still, other courts hold that
a showing of bad faith is a prerequisite for an adverse inference instruction.’®® In the spoliation
context, bad faith is most often understood as intentional destruction of relevant evidence with
the desire to suppress the truth or interfering with the other party’s ability to make its case.'®

104 Zubulake 1V, 220 F.R.D. at 219.

105 See, e.g., Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 108 (2nd Cir. 2002); Vodusek, 71 F.3d
at 156; Glover v. BIC Corp., 6 F.3d 1318, 1329 (9th Cir. 1993); Nation-Wide Check Corp., Inc. v. Forest Hills
Distributors, Inc., 692 F.2d 214 (1st Cir. 1982). However, the Second Circuit imposes a different level of proof of
“relevant evidence” as a prerequisite to imposing sanctions. See Zubulake 1V, 220 F.R.D. at 220. When a party
destroys evidence in bad faith, which the Zubulake 1V court defined as “intentionally or willfully,” then the court
may presume that the evidence would have been harmful to the spoliator. Id. at 220 (citing Residential Funding
Corp. v. DeGeorge Fin. Corp., 306 F.3d at 108). When the destruction is merely negligent, the party seeking
sanctions must prove that the lost evidence would have supported its claims/defenses. Id. at 221 (citing Byrnie v.
Town of Cromwell, 243 F.3d 93, 107-12 (2d Cir. 2001)); see also Concord Boat Corp. v. Brunswick Corp., 1997
WL 33352759, at *7 (E.D. Ark. 1997) (stating it is “inappropriate to give an adverse inference instruction based
upon speculation that deleted e-mails would be unfavorable™).

106 Residential Funding Corp., 306 F.3d at 108. To impose an adverse inference instruction (or other sanctions) on a
party in the Second Circuit, the party seeking sanctions must establish that: (1) the spoliator had control over the
evidence and an obligation to preserve it; (2) the spoliator had a “culpable state of mind” when the records were
destroyed; and (3) a reasonable trier of fact could find that the evidence was relevant to the party’s claim or defense,
and specifically, “would have been of the nature alleged by the” affected party. Zubulake 1V, 220 F.R.D. at 220-21
& n.50. The requisite “culpable state of mind” in the Second Circuit includes negligence. Id. However, the Second
Circuit imposes a different level of proof of “relevant evidence” as a prerequisite to imposing sanctions. When a
party destroys evidence in bad faith, which the Zubulake 1V court defined as “intentionally or willfully,” then the
court may presume that the evidence would have been harmful to the spoliator. Id. at 220 (citing Residential
Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 108 (2d Cir. 2002)). When the destruction is merely negligent,
the party seeking sanctions must prove that the lost evidence would have supported its claims/defenses. Id. at 221
(citing Byrnie v. Town of Cromwell, 243 F.3d 93, 107-12 (2d Cir. 2001)); see also Concord Boat Corp. v. Brunswick
Corp., 1997 WL 33352759, at *7 (stating it is “inappropriate to give an adverse inference instruction based upon
speculation that deleted e-mails would be unfavorable™). Again, parties should be aware that, if the court fails to
focus on the triggering of the preservation duty and the scope of relevant information that reasonably should be
retained, the issue of “relevance”—a natural limit on the scope—can become lost.

07 \/odusek, 71 F.3d at 156.

1% See Stevenson v. Union Pacific R.R. Co., 354 F.3d 739, 742 (8th Cir. 2004); Bashir v. Amtrak, 119 F.3d 929
(11th Cir. 1997); Aramburu v. The Boeing Co., 112 F.3d 1398, 1407 (10th Cir. 1997); S.C. Johnson & Son, Inc. v. L
& N R. Co., 695 F.2d 253 (7th Cir. 1982); Vick v. Texas Employment Commission, 514 F.2d 734, 737 (5th Cir.
1975). See also Ardesson v. Atlantic Richfield Co., 127 Wash. App. 1010, 2005 WL 950708, at *9 (requiring proof
of bad faith destruction of evidence to support an adverse inference).

109 See Stevenson, 354 F.3d at 746; Cohen & Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 3.02[C][a].
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Two Eighth Circuit cases filed against Union Pacific (“UP”) illustrate the effect of
adverse inferences on personal injury litigation, as well as the variance among courts as to the
degree of culpability required to impose that sanction, both before and after litigation
commences. In short, the Eighth Circuit requires a finding of bad faith before imposing adverse
inference sanctions for pre-litigation spoliation, but permits adverse inference sanctions for post-
litigation spoliation, even absent bad faith.

The first such case was a negligence suit filed against UP by Frank Stevenson and the
estate of his late wife after Mr. Stevenson was severely injured and his wife was killed in a grade
crossing accident. Stevenson v. Union Pacific R.R. Co., 354 F.3d 739, 742 (8th Cir. 2004). The
jury awarded $2 million to Mr. Stevenson and $10,000 to his wife’s estate for funeral and
ambulance costs.

The accident occurred in November 1998, but suit was not filed until September 20,
1999.1° By the time suit was filed, the tape recordings and the track maintenance records had
long-since been destroyed pursuant to UP’s records retention schedule and the ordinary reuse of
recording tape.*! Plaintiffs moved for sanctions for destruction of the evidence, and UP raised
its routine document retention policies as a defense.™™® The Eighth Circuit found that UP’s
records retention policy was not unreasonable or instituted in bad faith. Yet, the court found the
pre-litigation destruction of the voice recordings pursuant to that policy to be unreasonable and
in bad faith because, among other things, no other records contained the contemporaneous
comments of the train crew and dispatch.'** Accordingly, it upheld the adverse inference
instruction sanction for the pre-litigation destruction of the recording. The court made clear,
however, that bad faith was a prerequisite to imposing an adverse inference instruction in the
Eighth Circuit for pre-litigation destruction pursuant to a valid document retention policy.™*

The court’s analysis regarding the destruction of the track maintenance records was
distinct from its analysis of the voice recordings. It found the pre-suit destruction of the track
maintenance records pursuant to the records retention policy to be without bad faith because the
records had little, if any, relevance to the case.'™> The maintenance records reflected the name of
the inspector, the date of inspection and defects appearing at a crossing on the inspection date.
They did not show the conditions of the track on the date of the incident.**® Moreover, the
records were not requested until about a year after the suit was filed, and the complaint did not
place track condition at issue until a later amendment.**” Accordingly, UP was not on notice of
the need to retain the documents until the discovery requests alerted it that the documents would
be at issue.'*® To the extent the company continued to destroy track maintenance records after

1014, at *747.
111 |d
U214, at 743, 747.

113 1d. at 747. The court clarified that a finding of bad faith (in the form of an intent to destroy evidence to obstruct
or suppress the truth) was required to support a adverse inference instruction. Id.

114 1d. at 746-47. The requisite bad faith must be an intent to destroy evidence to obstruct or suppress the truth. Id.
5 1d. at 748-49.

19 1d. at 748.

"7 1d. at 749.

118 |d
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the records were requested in ongoing litigation, the appellate court upheld adverse inference
instruction sanctions,™'° stating that the sanction was supported either by Federal Rule 37 or the
court’s inherent power, “even absent an explicit bad faith finding.”*%°

It is noteworthy that the Stevenson court stated that “[t]here is no showing here that
Union Pacific knew that litigation was imminent*** when, prior to any litigation, it destroyed
track maintenance records . . . .”*** This statement deviates from the general preservation duty
principle, most likely because the court was considering the issue of whether the trial court erred
in finding “bad faith” destruction under a records retention policy. Arguably, the appellate court
inherently found a pre-litigation duty to preserve the voice recordings, despite a lack of
knowledge that litigation was imminent. The court focused on whether the destruction was in
bad faith, considering that: (1) UP’s experience in many grade crossing cases showed that the
tape would be relevant to any “potential litigation” involving death or serious injury; (2) UP’s
claims representative investigated the accident and gathered train orders and dispatcher records
of train movement, but failed to preserve the tape recording; and (3) UP had used the same type
of tape recordings in its defense of other cases.'® The fact that the case involved serious injury
and death, as well as selective preservation of evidence, suggests that the court believed UP
should have anticipated litigation, and thus, had a duty to retain all relevant records.*** The
Stevenson case illustrates that litigants face a significant risk of sanctions when their (otherwise
reasonable) document retention policy imposes short retention periods over data that may be
uniquely relevant to certain types of litigation. The court’s analysis regarding track maintenance
records also illustrates that a party’s risk of defending a sanction motion does not necessarily
diminish as time passes.

In a strikingly similar case against UP, the Eighth Circuit Court of Appeals found
reversible error in an adverse inference sanction that was imposed without a finding that the pre-
litigation destruction of the same type of voice recording was intentional and showed a desire to
suppress the truth. Morris v. Union Pacific R.R., 373 F.3d 896, 900-01 (8th Cir. 2004). Indeed,
the trial court found that the destruction was unintentional and made pursuant to a reasonable
company policy.'?

The Morris case arose from a collision at a crossing in which a UP train separated the
two trailers attached to Morris’s tractor-trailer. No one was injured in the initial collision. While

1191, at 749-50 (holding that, after a specific document request, the defendant cannot rely on its routine document

retention policy).
120 |d. at 750.

121 The court’s opinion does not reflect whether it’s use of the term “imminent” was pertinent to the issue of whether
UP was on notice of “potential litigation” to which the recording would be relevant. The court did not specifically
address whether UP should have anticipated litigation within 90 days of the accident—the time period in which the
tape was destroyed.

122 Stevenson v. Union Pacific R.R. Co., 354 F.3d at 749 (emphasis added).

123 |d. at 747.

124 The court also implicitly found that the track maintenance records should not have been considered relevant to
the accident at the time of the accident.

125 14. at 899, 901.
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Plaintiff Morris was investigating the accident at the scene, however, the train began to move.*?
Pinned between the train and the trailer, Morris suffered severe facial injuries, brain injuries and
psychological harm. Finding UP liable, the jury awarded Morris $8 million in compensatory
damages.*?’

Like the Stevenson case, the Morris court’s opinion presumes that UP should have
anticipated litigation, giving rise to a duty to preserve relevant evidence. The court again
focused on the existence or lack of bad faith. The court recognized that the trial court considered
some of the same issues addressed in Stevenson in determining whether bad faith existed—the
frequency of similar accidents to result in litigation, the magnitude of the injuries and the quality
of the evidence destroyed.’?® Yet, unlike the Stevenson case, the UP claims representative who
investigated the incident did not selectively preserve documents; instead, after visiting the scene,
he was unaware of the extent of Morris’s injuries and determined that the company was not
liable.** The court’s opinion does not make clear whether the claims representative gathered
any documents relating to the accident at all.

The court recognized the tension between the Morris facts and Stevenson case, stating
that the “distinction between the cases may be modest, but Stevenson ‘test[ed] the limits’ of what
evidence will justify an adverse inference instruction.”** The cases involved different claims
representatives who conducted different investigations and might have had different mental
states. “Variances in key personnel, nuances in fact situations, or even different credibility
assessments of identical evidence can lead to varying conclusions about the formation of
corporate intent.”*

The tension between the Stevenson and Morris cases illustrates the difficulty a company
may have in attempting to adopt litigation hold procedures to protect itself from adverse
inference instructions under current federal practice. Furthermore, the proposed amended
Federal Rules do not resolve the problem. Consider the facts of the Stevenson and Morris cases
regarding the destruction of the tape recording through the ordinary operation of the systems.
Sanctions are inappropriate under proposed Rule 37(f) when information is lost through ordinary
system operations, absent exceptional circumstances—defined as cases in which the loss is
highly prejudicial.”**> Plus, proposed Rule 37(f) protects parties from sanctions only if they
continued operations in good faith, which may require the suspension of routine operations (a
litigation hold) to prevent the loss of information.’*® Both the Stevenson and Morris opinions
emphasize that the crew/dispatch recording may be the only evidence of actual conversations at

126 |d

127 |d

128 |d. at 900.

29 1d. at 901-02.

130 1d. at 902.

31 1d. at 903 (emphasis added).

32 May 2005 Report of the Rules Committee at www.uscourts.gov/rules/reports/C\/5-2005.pdf at pp.110, 113-14.
(defining “exceptional circumstances” as those creating highly prejudicial losses). Id. at 111. The Committee Note
also provides that severe sanctions are generally appropriate only when a party has acted intentionally or recklessly.
Id. at 111.

133 14. at 110.
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the time of the incident—information that, if lost, is potentially highly prejudicial. In fact, the
same results might be found in both cases under the proposed rules because the proposed test
focuses on prejudice to the opposing party and whether a litigation hold is deemed necessary to
show good faith continuation of the policy. An incorrect decision regarding whether litigation is
reasonably foreseeable could result in a court finding that highly prejudicial evidence was lost
when a party should have initiated a litigation hold that would preserve not only prejudicial
evidence, but all relevant evidence.

b. Fines/attorneys’ fees.

The most common sanction for spoliation is an award of costs and attorneys’ fees.'**
Fines are also relatively common.*®* Courts may grant these monetary sanctions under the
current Federal Rules, state rules,'*® their inherent authority, or by statute. Monetary sanctions
can be levied against the spoliating party, including its officers, its attorney(s), or both,
depending on whom the court finds responsible for the spoliation.™*” In short, anyone with the
responsibility to preserve and produce relevant documents may face monetary sanctions for
spoliation.

Because fines and an award of attorneys’ fees are essentially punitive, some courts will
not impose monetary sanctions without a showing of discovery misconduct by clear and
convincing evidence.*® Others require a showing of bad faith, at least when proceeding under
the court’s inherent authority to sanction spoliation.**® Still others award attorneys fees, costs or
impose fines without either clear and convincing evidence or a finding of bad faith.'*’

Under proposed Rule 37(f), when information is spoliated other than through routine
system operations, the court may decide whether and how to sanction the spoliator, with the
severity corresponding to the culpability of the conduct at issue.*** Although severe sanctions

134 Cohen & Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 3.02[C][2].
135
Id.

13¢ See, e.g. Linnen v. AH. Robins Co., 1999 WL 462015, at *11 (recognizing monetary fines as appropriate
sanctions).

37 Metropolitan Opera Ass’n., 212 F.R.D. at 220 (court may sanction party and/or attorneys under inherent power);
Danis, 2000 WL 1694325, at *6 (fining CEO personally for spoliation caused by his lack of action to ensure
preservation).

138 See Shepherd, 62 F.3d at 1477, 1478 (citing Autorama Corp. v. Stewart, 802 F.2d 1284, 1287-88 (10th Cir.
1986); Weinberger v. Kendrick, 698 F.2d 61, 80 (2nd Cir. 1982)) (under inherent authority, courts must find
predicate misconduct by clear and convincing evidence before imposition of fines and attorneys’ fees); Danis, 2000
WL 1694325, at *34 n.22 (imposition of fines requires clear and convincing evidence under Rule 37 or inherent
authority because of penal nature; reasoning would apply with equal force to attorneys’ fees).

139 See Stevenson, 354 F.3d at 751 (courts have the inherent authority to award attorneys’ fees so long as there is a
finding of bad faith—i.e., the misconduct “abuses the judicial process in some manner.”); Metropolitan Opera
Ass’n., 212 F.R.D. at 220 (under inherent authority, bad faith must be shown before attorneys’ fees are awarded).

140 Zubulake 1V, 220 F.R.D. at 222 (finding no bad faith and proceeding under preponderance of evidence rule, yet
ordering spoliating party to pay costs of re-deposing four witnesses regarding the destruction of relevant electronic
documents and issues raised by destruction); Trigon Ins. Co., 204 F.R.D. at 291 (awarding attorneys’ fees and costs
of preparing for and litigating spoliation issues under preponderance of evidence standard and after explicitly
acknowledging that bad faith is not necessary for sanctions in the Fourth Circuit).

141 May 2005 Report of the Rules Committee at www.uscourts.gov/rules/reports/C\V/5-2005.pdf at p.115.
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are inappropriate without proof of intentional or reckless behavior,*** courts are not likely to
view monetary sanctions as “severe” unless they are disproportionate to the offending activity.
Absent exceptional circumstances (severe prejudice), monetary sanctions will be inappropriate
undeergroposed Rule 37(f) for evidence lost in routine system operations conducted in good
faith.

Because proposed Rule 37 provides courts with flexibility to sanction spoliators
according to culpability, and because courts previously have employed varying standards of
culpability to support a monetary sanction, the standards can be expected to continue to vary
from jurisdiction to jurisdiction, even under potential rule changes. Thus, parties should
implement and follow retention policies created in good faith based upon legal duties for
preservation, the parties’ needs for documentation and a consideration of litigation the parties
regularly face.

C. Default judgment/dismissal.

A default judgment/dismissal of claims is the most severe sanction that can be imposed
for spoliation. Because courts recognize a general presumption in favor of disposition of cases
on the merits,*** a default judgment or dismissal of claims generally is viewed as a last resort.***
Nevertheless, such sanctions may be imposed without a prior warning that continued spoliation
will result in sanctions, in general, or default/dismissal, in particular.**® On the other hand, a
court may consider prior warnings and a party’s continued spoliation in determining whether
default/dismissal is appropriate.'*” Although the courts are not in total agreement on the
standards used to determine whether default/dismissal is appropriate, most consider: (1) the
egregiousness of the spoliator’s conduct; (2) the prejudice caused by the spoliation; and (3)
whether lesser sanctions would sufficiently compensate for, punish and deter the spoliation.'*®

142 |d.
3 1d. at 108-110.
144 See, e.g., Shepherd, 62 F.3d at 1475.

% Wiginton, 2003 WL 22439865, at *6 (default is reserved for extreme cases); Metropolitan Opera Ass’n., 212
F.R.D. at 220 (default is reserved only for extreme circumstances); ABC Home Health Services, Inc. v. International
Business Machines, Corp., 158 F.R.D. 180, 182 (S.D. Ga. 1994) (default or dismissal is used only as a last resort).

146 Metropolitan Opera Ass’n., 212 F.R.D. at 230 (warning is not required before sanctions, including default, can be
given for spoliation); Danis, 2000 WL 1694325, at *31 (same).

Y7 Metropolitan Opera Ass’n., 212 F.R.D. at 184 n. 4 (Counsel and the litigant “had more than sufficient
opportunity to correct their deficiencies during the course of discovery...The time to face the consequences is now
at hand.”); William T. Thompson Co., 593 F. Supp. at 1456 (pattern of violations, including ignoring four separate
court orders, served as an independent basis for granting default judgment and dismissing claims in a related
suit);Cire v. Cummings, 134 S.W.3d 835, 839-40 (Tex. 2004) (requiring the consideration of less stringent sanctions
and whether the lesser sanctions would fully induce compliance before awarding death penalty sanctions; upholding,
in a legal malpractice action, the striking of pleadings and imposition of death penalty sanctions for spoliation of
recorded conversations between the parties; the plaintiff intentionally destroyed the records after being thrice
ordered to produce them); Shepherd, 62 F.3d at 1480 (overturning district court’s award of default judgment for
spoliation because, among other things, the trial court failed to consider lesser sanctions and failed to exercise
sufficient restraint; the case did not present sufficient exceptional circumstances to warrant dismissal, rather than a
lesser sanction).

18 Silvestri, 271 F.3d at 593-94 (holding that court must consider the egregiousness of the spoliator’s conduct and/or
the prejudice caused, and find one or the other so egregious as to warrant dismissal); Shepherd, 62 F.3d at 1478-79
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The most severe sanctions may be appropriate either when the conduct is egregious or the
resulting prejudice is severe.’*® Historically, courts generally have agreed that proof of
willfulness or bad faith is a prerequisite to a default/dismissal.**® Under proposed Rule 37(f),
intentional or reckless conduct must predicate severe sanctions.™™ Courts disagree, however,
over the level of proof required to support a default/dismissal. Some courts require clear and
convincing evidence of the spoliator’s conduct and level of culpability, especially when
proceeding under their inherent authority.*>

IV.  Document retention policies as a possible defense to spoliation.

A document retention policy is a set of guidelines for a company and its employees to
follow when determining how to handle company records created in the ordinary course of
business. A document retention policy not only specifies the period of time during which
documents are to be retained, but also specifies the manner of destruction for documents that are
no longer needed.**®

A formal electronic document retention program may reduce a company’s legal

exposure.™ In particular, a formal, comprehensive electronic document retention policy can

(default is usually reserved only for cases of wholesale destruction or the destruction of dispositive evidence, and
district court must specifically provide a reasoned basis why lesser sanctions are insufficient); William T. Thompson
Co., 593 F. Supp. at 1456 (granting default judgment because spoliator acted willfully, spoliation destroyed the best
available evidence regarding central issues in the case, and lesser sanctions would effectively reward spoliator for
egregious conduct).

19 Silvestri, 271 F.3d at 593-94 (court must consider conduct and prejudice—dismissal usually granted only where
bad faith shown, but may also be used when prejudice is “extraordinary;” affirming dismissal because plaintiff
destroyed only physical evidence in products liability case even though was perhaps merely negligent); Danis, 2000
WL 1694325, at *34 (when spoliation is negligent, look to prejudice to balance; declining to grant default judgment
because spoliation was negligent and destroyed evidence was not the only evidence, even if it was the best); William
T. Thompson Co., 593 F. Supp. at 1456 (finding two independent bases for granting default—spoliation deprived the
aggrieved party of critical evidence, and spoliation was willful, i.e., there was a pattern of violations of court orders).
But see Danis v. USN Communications, Inc., 200 WL 1694325, at *12 (awarding a monetary sanction instead of a
default for post-litigation spoliation because the plaintiffs failed to prove the missing documents were “critical”).

150 Silvestri, 271 F.3d at 593 (proof of bad faith is generally required for default/dismissal in the Fourth Circuit, but
negligence may be sufficient if extreme prejudice); Wiginton, 2003 WL 22439865, at *6 (requiring willfulness, bad
faith or objective unreasonableness); ABC Home Health Services, Inc., 158 F.R.D. at 182 (willfulness or bad faith
required in Eleventh Circuit); William T. Thompson Co., 593 F. Supp. at 1455 (willfulness/bad faith required, at
least under the court’s inherent authority). See also Clark Constr. Group, Inc. v. City of Memphis, 229 F.R.D. 131,
138-39 (W.D. Tenn.) (recognizing dismissals are “last resort” sanctions in the Sixth Circuit that are appropriate only
when a party’s discovery violations are “willful, in bad faith or due to its own fault”; analyzing cases in which
defaults were granted, both of which showed conduct that met the definition of “willful”’; and rejecting a request for
default judgment because the spoliator’s actions were “not willful™).

51 See Proposed Rule 37(f) (Committee Note), May 2005 Report of the Rules Committee at
www.uscourts.gov/rules/reports/CV5-2005.pdf at 115.

152 See, e.g., Shepherd, 62 F.3d at 1472 (requiring clear and convincing evidence of abusive discovery misconduct,
as opposed to preponderance, before granting default under inherent authority); see also Danis, 2000 WL 1694325,
at *34 (clear and convincing evidence is required under both inherent authority and Rule 37(b)).

153 Cohen & Lender, ELECTRONIC DISCOVERY: LAW AND PRACTICE at § 4.01.
34 1d.; Lawrence B. Solum & Stephen J. Marzen, Destruction of Evidence, 16 No. 1 Litig. 11, 15, 64-65 (Fall 1989).
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help the company avoid spoliation of evidence claims and their attendant sanctions.®
Compliance with a reasonable document retention policy may illustrate a company’s considered
reasoning of its use of documents in light of its needs and historical litigation. Failing to follow a
formal policy may be worse than having no policy at all because the court may consider the
policy a standard for the party’s duty to retain documents, the breach of which might be
construed as negligence, willfulness, recklessness or bad faith.

While there are few cases concerning electronic document retention policies in particular,
there have been several important decisions that have dealt with document retention policies in
general, in addition to the sanctions that a party may suffer for destroying relevant documents
pursuant to its policy. Court cases analyzing spoliation claims under ordinary records retention
policies and electronic records retention policies illustrate general principles that companies
should consider when formulating and implementing electronic document retention policies.

A. Non-electronic document retention policy cases.

In one of the earliest cases addressing the destruction of relevant documents under an
established document retention policy, Vick v. Texas Employment Commission, 514 F.2d 734
(5th Cir. 1975), the Fifth Circuit held that destruction of records about the plaintiff under a
routine document retention policy “well in advance” of the plaintiff’s service of interrogatories
did not give rise to an adverse inference. The plaintiff sued the Texas Employment Commission
under Title VII and the Civil Rights Act of 1871 for gender discrimination, alleging that the
commission had unlawfully denied her unemployment benefits and failed to refer her for jobs
because of her pregnancy. She claimed that the district court erred because it did not impose an
adverse inference against the agency in light of the destruction of relevant documents. The
appellate court disagreed, holding that the “adverse inference to be drawn from destruction of
records is predicated on bad conduct of the defendant.”**® Because the agency destroyed the
records under its routine document retention policy before interrogatories were served, the
destruction did not show bad faith and thus, the court found insufficient grounds to support an
adverse inference.™’ Vick was a pioneering case. In light of more recent decisions, it is unlikely
that the Vick facts would yield the same result today.

Conversely, in Carlucci v. Piper Aircraft Corp., 102 F.R.D. 472 (S.D. Fla. 1984), the
district court held that the defendant-company’s document retention policy provided no defense
to a spoliation claim and the sanction of default judgment.*® In this wrongful death and
products liability action against an aircraft manufacturer, the court found that the company
intentionally destroyed relevant documents, both before and after the suit was filed. The
defendant cited its document retention policy as a defense, but the court rejected the defendant’s
arguments because the company had not consistently followed its policy and because it failed to
impose a litigation hold on the policy after the suit commenced.™ In essence, the court found

155 See generally 7 James Wm. Moore et al., Moore’s Federal Practice 1 37A.12(5) (Matthew Bender Online ed.
2004).

1% 514 F.2d at 737.
157 |d

158 102 F.R.D. at 486.
159 14. at 485.
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that the policy was a “sham,” rendering the company’s defense ineffective.’®® However, the

court was careful to emphasize that it was “not holding that the good faith disposal of documents
pursuant to a bona fide, consistent and reasonable document retention policy cannot be a valid
justification for a failure to produce documents in discovery.”*** The defendant simply failed to
prove that the case at bar met that standard. Left without a justifiable defense for its destruction
of relevant evidence, the court granted the plaintiff’s motion for default judgment on the issue of
liability. The Carlucci case is an excellent reminder that consistent compliance with a document
retention policy is as important as creating a reasonable policy. Courts will watch to see if the
policy is followed and may interpret a party’s motives accordingly.

In Lewy v. Remington Arms Co., 836 F.2d 1104 (8th Cir. 1988), another products liability
case, the Eighth Circuit remanded the issue of whether the defendant gun manufacturer’s
destruction of certain relevant evidence (including complaints and gun examination reports)
under its document retention policy should be sanctioned by an adverse inference jury instruction
in a new trial.*®* The defendant argued that the trial court had erred in giving such an instruction
in the first trial, arguing “that destroying records pursuant to routine procedures does not provide
an inference adverse to the party that destroyed the documents.”*®® Although the court found
that it lacked a sufficient record to rule one way or the other, it provided guidance to the trial
court for determining the issue on remand.

The appellate court delineated three factors for the trial court to consider. First, the court
should determine if the document retention policy “is reasonable considering the facts and
circumstances surrounding the relevant documents.”*®* As an example, the court noted that a
three year retention policy may be long enough for some documents, such as appointment books
and telephone messages, but not long enough for others, such as customer complaints. Second,
the trial court should consider whether lawsuits concerning the particular complaint or similar
ones had been filed, as well as “the frequency of such complaints, and the magnitude of the
complaints,” if any.® Finally, the appellate court directed the district court to determine
whether the policy was instituted in bad faith.*®® The appellate court noted that when a policy is
instituted for the purpose of destroying or withholding damaging evidence from potential
plaintiffs, then an adverse inference instruction to the jury may be proper. Furthermore, “even if
the court finds the policy to be reasonable given the nature of the documents subject to the
policy, the court may still find that circumstances required the retention of documents
notwithstanding the policy.”*®" As an illustration, the court observed that preservation is
necessary when a company knows or should know that documents would be relevant to litigation

160 Id.
' 1d. at 486.
182 There is no reported case from the district court following remand.

163 836 F.2d at 1111. The company had implemented the policy in 1970. Under its policy, complaints and gun
examination reports were kept for three years and then destroyed if no action was taken with respect to the particular
record in that time.

1641d. at 1112.
165 |d.
166 |d
167 |d
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at some point. In sum, a party “cannot blindly destroy documents and expect to be shielded by a
seemingly innocuous document retention policy.”*®®

The Lewy court addressed the concept that, when creating a document retention policy,
the retention periods will vary, depending on the substance and character of a company’s
different kinds of documents and data. Because courts likely will address whether a policy’s
retention periods are appropriate, companies might be well advised to begin forming industry
groups that address industry-wide benchmark standards for document retention periods. Outside
support for policy retention periods may help illustrate that a party’s policy is reasonable.

More recently, in Stevenson v. Union Pacific Railroad Co., 354 F.3d 739 (8th Cir. 2004),
discussed above, the Eighth Circuit held that the defendant railroad company had destroyed
relevant evidence—voice tapes from the time of the plaintiff’s death—under its document
retention policy in bad faith and, therefore, the district court did not err in giving an adverse
inference instruction. The court remarked:

We have never approved of giving an adverse inference instruction on the basis of
prelitigation destruction of evidence through a routine document retention policy
on the basis of negligence alone. Where a routine document retention policy has
been followed in this context, we now clarify that there must be some indication
of an intent to destroy the evidence for the purpose of obstructing or suppressing
the truth in order to impose the sanction of an adverse inference instruction.'®®

The court reiterated and purportedly applied the three factors described above in making its
determination. Yet, it did not perform a step-by-step analysis of those factors. Instead, the court
noted initially that the company kept the tapes of the conversations between the train engineer
and dispatch for only ninety days before reusing them.'™® It implicitly adopted the district
court’s finding that such a short period was unreasonable under the circumstances pertaining to
the accident, although the policy was not otherwise inherently unreasonable.’”* Second, the
court found that the company was aware that litigation arising from grade crossing death
accidents was common and that voice tapes were relevant to such litigation.'? Finally, the court
emphasized that the voice tapes were the only contemporaneous recording of conversations
about the accident, and thus, would always be “highly relevant” in litigation over fatal
accidents.'® In essence, the court relied on the fact that the plaintiff was greatly prejudiced by
the destruction of the voice tapes in finding that, while it pushed the bounds of what it would
consider bad faith, “[t]he prelitigation destruction of the voice tape in this combination of

168 |d.

169 354 F.3d at 747.
170 |d.

171 gee .

172 1d. at 748.

173 |d.
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circumstances, though done pursuant to a routine retention policy, creates a sufficiently strong
inference of an intent to destroy it for the purpose of suppressing evidence . . . .”*"

As to the destruction of relevant documents after commencement of the suit, the court
easily found sufficient evidence to support the adverse inference instruction.*” In reaching its
conclusion, the court held that, after receiving a specific document request, a party “cannot rely
on its routine document retention policy as a shield” against sanctions.*” It must institute a
litigation hold on its document retention policy.'”

B. Electronic document retention policy cases.

The first major case addressing a spoliation claim under an electronic document retention
policy was Computer Associates International, Inc. v. American Fundware, Inc., 133 F.R.D. 166
(D. Colo. 1990). The Computer Associates plaintiff asserted claims of breach of computer
software agreement, unfair competition, and copyright infringement. The plaintiff moved for
default judgment because the defendant destroyed the source code it used to create the disputed
software under the defendant’s electronic document retention policy.'” A magistrate judge
recommended that the district court enter a sanction, but did not recommend the entry of a
default judgment. Rejecting the magistrate’s recommendation, the district court judge entered
default judgment against the defendant for its destruction of the source code.'"

The court recognized that the defendant’s document retention policies and procedures
required retention of only the current source code and that, “[u]nder that procedure, as the
program was revised, previous versions were destroyed.”*® The court also recognized that the
defendant’s policy incorporated common practice in the computer software industry, and thus,
was legitimate and not wrongful, per se.’® However, after litigation began, the defendant
continued to follow its routine policy and destroy source code, despite knowing the old versions
of the code were the best evidence regarding the key disputed issue.'®® Because it intentionally
failed to place a litigation hold on its electronic document retention policy, the defendant was

7% 1d. This conclusion is supported by the fact that the court did not find sufficient evidence of bad faith in the
company’s destruction of track maintenance records to give an adverse inference instruction on that issue. The court
noted that the track maintenance records were not as relevant as the voice tapes because they would not show the
track’s condition on the date of the accident and the plaintiff did not suffer as much prejudice from the maintenance
records’ destruction. See id. at 748-49. It is also important to note that the court may have been swayed by the fact
that there was some evidence that the company often retained and produced voice tapes that were helpful to it in
similar cases. See id. at 748.

175 1d. at 749-50.
178 14. at 750.

7 Finally, the appellate court held that the district court erred in not permitting the company to present evidence
regarding its routine document retention policy in order to rebut the permissive adverse inference instruction. Id.

178 133 F.R.D. at 167. Source code is computer programming that is written in a coding “language” that generally
only “suitably trained programmers can read and understand.” Id. at 168 n. 1.

19 1d. at 170.
180 |d. at 168.
181 |d

182 1d. at 169.
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found to have willfully violated its discovery obligations.’®® Accordingly, the court granted the
plaintiff’s motion and entered a default judgment.

In Trigon Insurance Co. v. U.S., 204 F.R.D. 277 (E.D. Va. 2001), the plaintiff challenged
the Internal Revenue Service’s denial of tax refunds and filed a motion in limine, requesting
sanctions against the government for destruction of documents pertinent to the litigation. The
government had hired a litigation consultant to help it prepare for trial due to the complexity of
the case. The government used the consultant as both a non-testifying consulting expert and a
testifying expert. Upon learning of expert’s dual capacity, the plaintiff requested production of
all correspondence between the consultant and testifying experts, including e-mails and drafts of
expert opinions. The government refused to produce the documents, some of which had been
destroyed either pursuant to the consultant’s document retention policy or as a matter of course
by the experts in their work. Among other arguments asserted in defense of the spoliation claim,
the government pled that the documents had been destroyed pursuant to the consultant’s
document retention policy.’® The court disagreed, stating that the policy did “not trump the
Federal Rules of Civil Procedure or requests by opposing counsel, even if the requests primarily
[were] informal.”*®® Furthermore, the court found that the consultant’s policy was not a safe
harbor for the government against an intentional spoliation claim because the policy ran contrary
to the Federal Rules in calling for the destruction of discoverable documents, including anything
the experts considered in forming their opinions.*®

In Zubulake v. UBS Warburg, L.L.C., 220 F.R.D. 212 (S.D.N.Y. 2003) [hereinafter
Zubulake 1V], the plaintiff in an employment discrimination case sought sanctions against the
defendant-employer for failing to preserve employee e-mails that were central to the issues at
stake. The defendant’s electronic document retention policy called for the retention of all
monthly backup tapes for three years. Additionally, after the plaintiff filed its EEOC charge, the
defendant’s in-house lawyer verbally instructed employees to keep all documents that might be
relevant to the suit, including e-mails and backup tapes, and outside counsel reiterated the
importance of complying with the company’s obligations to preserve evidence. Despite these
warnings, relevant e-mails and backup tapes were destroyed.

The court noted that, if the document retention policies and counsel’s instructions had
been observed, the company would have met its obligations by preserving a single copy of “all
relevant documents that existed at, or were created after, the time when the duty to preserve
attached.”*®” Because the policy and instructions were not followed, the defendant breached its
duty to preserve evidence by destroying pertinent documents. The court summarized a party’s
duty to preserve, stating:

The scope of a party’s preservation obligation can be described as follows: Once
a party reasonably anticipates litigation, it must suspend its routine document
retention/destruction policy and put in place a ‘litigation hold’ to ensure the

183 1d. at 170.

184204 F.R.D. at 289.

185 |d.

186 |d.

187 2003 WL 22410619, at *4.
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preservation of relevant documents. [emphasis added]. As a general rule, that
litigation hold does not apply to inaccessible backup tapes (e.g., those typically
maintained solely for the purpose of disaster recovery), which may continue to be
recycled on the schedule set forth in the company’s policy. On the other hand, if
backup tapes are accessible (i.e., actively used for information retrieval), then
such tapes would likely be subject to the litigation hold.'®®

In E*Trade Securities, LLC v. Deutsche Bank AG, --- F.R.D. ---, 2005 WL 2140807 (D.
Minn. Apr. 18, 2005), E*Trade filed suit, claiming the defendants engaged in a fraudulent
securities lending scheme involving three securities by manipulating prices and skimming large
amounts of cash from a series of lending transactions, leaving intermediate lenders like E*Trade
to suffer large losses.*®°

E*Trade moved for sanctions based on spoliation of evidence, among other things.'®
Although the defendants had responded to Securities and Exchange Commission inquiries into
Defendant NSI’s trading position on the three securities at issue by October 22, 2001, the court
disagreed with E*Trade’s contention that the defendants should reasonably have anticipated
litigation at the time of the SEC responses. Instead, the court held that the defendants should
reasonably have anticipated litigation in the December 2001/January 2002 time frame, when the
defendants received notice from a Minnesota bankruptcy court that informed the defendants of
an inveiﬂgation of an apparent complex, far-reaching fraud scheme involving securities
lending.

The E*Trade court recognized that the preservation obligation begins when a party
knows or should know that evidence is relevant to current or future cases.'® It also recognized
that, when destruction of relevant evidence occurs before litigation, the party requesting
sanctions must prove that the spoliator acted in bad faith. Bad faith can be implied from the
spoliator’s behavior, such as: (1) selective preservation of some evidence while failing to retain
other evidence; and (2) the spoliator’s advantageous use of the same type of evidence in the same
or other cases.’® The court explained that, in determining whether sanctions are warranted when
destruction occurs pursuant to a records retention policy, Eighth Circuit courts consider: (1)
whether the policy is reasonable in light of the facts and circumstances revolving around the

188 |d. The court did create one exception to its general rule. If a company is capable of identifying particular

employees’ documents, then the company should preserve the backup tapes containing the documents of “key”
employees if it is not otherwise available. The exception applies to all backup tapes, inaccessible and accessible. Id.

189 E*Trade Securities, LLC v. Deutsche Bank AG, 2005 WL 2140807, at *2.
19014, at *2.
4. at *4.
192 1d. at *5.

19 |d. (citing Stevenson v. Union Pac. R.R. Co., 354 F.3d 739, 747-48 (8th Cir. 2004) and opining that certain
defendants’ action justified the heightened “bad faith” standard because the defendants retained certain documents
and not others before wiping hard drives on computers that were being donated as company operations were being
closed).
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documents; (2) whether the company defends frequent complaints or lawsuits arising from the
records at issue; and (3) whether the policy was instituted in bad faith.**

Defendant Nomura Canada had a system that recorded securities traders’ calls on
recordable DVDs. The system switched back and forth between two DVDs, reusing the first
when the second was filled.*® In previous cases, Nomura Canada had used recordings from the
system in its favor to defend broker disputes, but Nomura Canada did not change the taping
system until many months after the litigation began.®® Accordingly, the court found its
spoliation in bad faith and sanctionable.

Defendant NSI claimed that it placed a litigation hold on the relevant players’ e-mail
boxes for all of 2001.*" NSI had a policy that retained backup e-mail tapes for three years.*®
NSI also relied on the backup tapes to preserve evidence, but did not keep a copy of the backup
tapes to capture evidence that was not saved through the informal litigation hold over active
email boxes.'*® Finding prejudice to the plaintiff because e-mail messages in the record revealed
evidence of certain key players’ knowledge at the pertinent time, the court issued an adverse
instruction to sanction NSI’s spoliation.?®

In Broccoli v. Echostar Communications Corp., 229 F.R.D. 506, 2005 WL 1863176
(D.Md. Aug. 4, 2005), Plaintiff Broccoli alleged that a human resources administrator, Andersen,
created a hostile work environment and, in retaliation for refusing the administrator’s advances,
the administrator orchestrated Broccoli’s termination under the guise of a reorganization and
reduction in force. Broccoli v. Echostar Communications Corp., 229 F.R.D. at 509-10. The
court found that Echostar was on actual notice of its duty to preserve all documents relevant to
Plaintiff’s complaints in January 2001, when Broccoli first informed two of his Echostar
supervisors (both orally and in e-mail) of Andersen’s harassing behavior.?%*

Echostar did not suspend its aggressive e-mail destruction policy, by which: (1) sent e-
mails were “purged . . . and forever unretrievable” within 21 days; and (2) all employee e-mail
folder and subfolder contents were deleted within 30 days after the employee leaves the
company.?®® The company did not retain Broccoli’s e-mails from the 30 days before his
termination, even after receiving Broccoli’s written complaint.””® The court held that Echostar
acted in bad faith by failing to suspend its e-mail and data destruction policy, which prejudiced

% 1d. at *5 (citing Lewy v. Remington Arms Co., 836 F.2d 1104, 1112 (8th Cir. 1988)). See also explanations of
Stevenson and Morris, above.

195 1d. at *7.

196 |d.

9714, at *8.

198 |d

199 1d. at *8-9.
200 |4, at *9-10.

201 Broccoli v. Echostar Communications Corp., 209 F.R.D. at 510-11 (citing Zubulake 1V, 220 F.R.D. at 217 for
justification of a preservation trigger when plaintiff first communicated grievances).

20214, at 511-12.

203 Id
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Broccoli in the litigation. Accordingly, the court awarded a lodestar-based attorney’s fee
sanction for the preparation of the motion to sanction pursuant to Federal Rule 37(a)(4)(A).?*

It is noteworthy that, although the Echostar court relied on Zubulake 1V, the Echostar
opinion is potentially broader.”®® In essence, the court found that Echostar should have
reasonably anticipated litigation and instituted a litigation hold to suspend destruction of
pertinent documents pursuant to its records retention policy when its employee first gave notice
of behavior that could lead to litigation.?°® Zubulake 1V, on the other hand, provides that a duty
of firm-wide preservation does not arise “[m]erely because one or two employees contemplate
the possibility that a fellow employee might sue.”?"’

C. No Document Retention Policy Cases.

In addition to cases in which courts have analyzed spoliation claims in light of formal
electronic document retention policies, courts have also considered motions for sanctions when
companies destroyed documents, either before or after suit was filed without having a formal
document retention policy.

Federal courts routinely focus on the lack of a formal, comprehensive document retention
policy, either before or after the suit commences, in determining whether to sanction a party. For
instance, in Danis v. USN Communications, Inc., 2000 WL 1694325 (N.D. Ill. Oct. 23, 2000), a
securities class action suit, the plaintiffs claimed that the defendant-company had intentionally
destroyed relevant electronic documents after the suit commenced. The plaintiffs stressed that
the defendant continued to purge its system of terminated employees’ records after the suit was
filed. Although the district court rejected the intentional destruction argument, it did find that the
company engaged in grossly negligent behavior and that relevant electronic documents had been
spoliated as a result.

In this context, it is important to note that the company did take some affirmative action
to ensure that relevant electronic documents were preserved. On the day the plaintiffs filed their
complaint, the Board of Directors met with both in-house and outside counsel to discuss the
company’s duty to preserve all relevant existing documents. At the meeting, outside counsel
emphasized that document preservation had to be a top priority. Consequently, the Board
directed senior management, including the CEO, to take prompt action to preserve documents.
In-house counsel also held a meeting attended by the company’s officers and high-level
managers in which the need to preserve documents was discussed. In-house counsel specifically
instructed the officers and managers to preserve all relevant documents and to communicate this

204 1d. at 512-13.

25 |t is also noteworthy that the court mentioned with disfavor the fact that Echostar never communicated a
company-wide instruction to suspend data destruction policies after Broccoli was terminated and Broccoli’s
girlfriend sent a letter to the company accusing it of discriminatory conduct. Id. at 512.

26 See id. at 512-13.

27 Zubulake 1V, 220 F.R.D. at 217 (ruling that a preservation duty arose because “almost everyone associated with
Zubulake recognized the possibility that she might sue™).

208 Danis v. USN Communications, Inc., 2000 WL 1694325, at *18.
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directive to the employees in their respective departments. The senior executives preserved their
compulter files.

Nonetheless, the court found that the company failed to implement and enforce an
adequate electronic document retention plan. The court outlined a litany of reasons why the
company’s plan was grossly inadequate, including: (1) the CEO personally took no affirmative
steps to ensure that the preservation directive was followed; (2) he also failed to direct anyone to
develop a written comprehensive document preservation policy, either in general or specifically
for the lawsuit; (3) he did not order any e-mail or other communication to be sent to the
company’s employees to ensure broad awareness of the lawsuit and the need to preserve all
relevant documents; (4) he did not follow up on counsel’s directive to make sure it was being
implemented; (5) he delegated the document preservation responsibility to in-house counsel,
who had no litigation experience or experience in preparing a document preservation plan; (6)
neither the CEO nor in-house counsel consulted outside counsel for assistance in developing or
implementing a suitable document preservation plan; (7) in-house counsel did not ensure that all
employees who handled relevant documents were aware of the lawsuit and the need to preserve
documents; (8) in-house counsel did not follow up to make sure the directive was being
followed; (9) in-house counsel did not review the pre-existing practice of deleting terminated
employees’ files to determine whether it was suitable in light of the need to preserve documents
relevant to the litigation; and (10) there was no systematic effort to archive e-mails at the
commencement of the suit.?*

V. Conclusion.

As these cases illustrate, a comprehensive document retention policy can limit a
company’s exposure to sanctions for spoliation when it is implemented in good faith and applied
consistently. Indeed, the absence of a policy can be used as evidence that a litigant was culpable
in its spoliation of relevant evidence. The implementation of litigation holds pursuant to a
reasonable document retention policy, on the other hand, can help a party show that it acted
reasonably and effectively when litigation (or potential litigation) arises. Yet, a document
retention policy will not shield a litigant from sanctions if the policy was implemented in bad
faith or applied unreasonably or inconsistently. Most importantly, even an otherwise valid
policy will be insufficient to defend against sanctions if a party fails to implement a litigation
hold of appropriate scope once it reasonably anticipates that the documents may be relevant to
some pending or threatened litigation

Document retention policies should call not only for the implementation of document
holds when litigation commences, but also when litigation is reasonably foreseeable. Policies
should consider circumstances in which a company’s routine operations, as well as unusual
events, may give rise to future litigation. The determination of when a party is on notice of
future litigation, giving rise to a duty to preserve relevant evidence, requires an analysis of the
totality of the circumstances on a case-by-case basis. Furthermore, because a court may, with

209 1d, at **14-15. The court held the CEO personally liable for the company’s failure to implement and follow an

adequate document preservation policy and fined him $10,000. Id. at *41. In contrast, the court did not hold the
outside director defendants personally liable for the company’s failings because they did not have a day-to-day
presence at the company and, therefore, could not as effectively ensure that documents were preserved. Id.
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20/20 hindsight determine that a company should have anticipated litigation before the
circumstances were brought to the legal department’s attention, such as when a disgruntled
employee or customer voices complaints, a company should educate managers about adverse
consequences that can arise in litigation due to the failure to preserve evidence. Companies
should educate their managers to look for and report incidents in which an outsider (a court)
might later decide that litigation was foreseeable. Companies may also consider the appointment
of one or more gatekeepers for the management of their document retention policies so that
uniform compliance and analysis is applied, not only in the destruction of evidence pursuant to
policy, but the issuance of litigation holds when litigation arises or is foreseeable.

Finally, companies should remember that the law regarding parties’ duty to preserve
documents is evolving rapidly. Policies that may be deemed reasonable today may become
obsolete with the introduction of new rules, statutes and case law.
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