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EXTENSION OF COMPLIANCE DATE OF AUDITOR ATTESTATION REQUIREMENT 

FOR NON-ACCELERATED FILERS 
 
On June 26, 2008, the U.S. Securities and Exchange Commission (the “SEC”) extended by one year the compliance 
date for non-accelerated filers to provide auditor attestation reports on internal control over financial reporting in their 
annual reports.  See Release Nos. 33-8934; 34-58028; http://www.sec.gov/rules/final/2008/33-8934.pdf.  Previously, 
temporary rules of the SEC were to require companies that were non-accelerated filers to include an attestation 
report of the independent auditors on internal control over financial reporting for fiscal years ending on or after 
December 15, 2008.  Pursuant to the newly released rules, non-accelerated filers now must file the attestation report 
of the independent auditor for fiscal years ending on or after December 15, 2009, resulting in a one-year extension.   
 
Background 
 
Section 404(b) of the Sarbanes-Oxley Act (“Section 404(b)”) requires public companies to include in their annual 
report on Form 10-K an independent auditor’s attestation report on management’s assessment of the company’s 
internal control over financial reporting.  The compliance dates for the auditor’s attestation report have varied 
depending on whether the company is a large accelerated filer, an accelerated filer or a non-accelerated filer.  Non-
accelerated filers are the last to be required to comply with Section 404(b).  The SEC stated that the extension for 
non-accelerated filers was proposed because (i) the SEC and the Public Company Accounting Oversight Board 
have additional actions they intend to take related to Section 404 requirements, including a cost-benefit study of 
Section 404 implementation, and (ii) concerns were expressed regarding the orderly and efficient implementation of 
the internal control over financial reporting requirements.  The extension helps eliminate unnecessary compliance 
costs before the effectiveness of internal control over financial reporting requirements are analyzed fully for non-
accelerated filers. 
 
Non-Accelerated Filers   
 
Non-accelerated filers are not defined in SEC rules, but generally include reporting companies that have an 
unaffiliated market capital under $75 million.  The extension applies to non-accelerated filers, including smaller 
reporting companies and foreign private issuers that are non-accelerated filers. 
 
Effectiveness 
 
Non-accelerated filers will be required to comply with Section 404(b) for fiscal years ending on or after December 15, 
2009.  For example, the first filing that will be required to include the auditor’s attestation report on management’s 
report on internal control over financial reporting will be the Form 10-K filed in 2010 for a calendar-year non-
accelerated filer.  Until then, non-accelerated filers will still state in the management report on internal control over 
financial reporting that the annual report does not include the auditor’s attestation report.  The management report 
will continue to be “furnished” rather than “filed” and thus not subject to liability under Section 18 of the Securities 
Exchange Act until compliance with Section 404(b) is required.  The amended rules will be effective September 2, 
2008. 
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If you should have any questions regarding these rules, please contact any of the following members of the Public 
Companies Practice Group. 

 
Brian D. Barnard 

817.347.6605 
brian.barnard@haynesboone.com

 
Arthur S. Berner 
713.547.2526 

arthur.berner@haynesboone.com
 

Michael M. Boone 
214.651.5552 

michael.boone@haynesboone.com
 

James F. Brashear 
214.651.5029 

jim.brashear@haynesboone.com
 

Arthur A. Cohen 
202.654.4559 

arthur.cohen@haynesboone.com
 

Garrett DeVries 
214.651.5614 

garrett.devries@haynesboone.com
 

Ricardo Garcia-Moreno 
713.547.2208 
ricardo.garcia-

moreno@haynesboone.com

 
William R. Hays, III 

214.651.5561 
bill.hays@haynesboone.com

 
Harvey Kesner 
212.659.4973 

harvey.kesner@haynesboone.com
 

Bryce D. Linsenmayer 
713.547.2235 

bryce.linsenmayer@haynesboone.com
 

Judithe Little 
713.547.2235 

judithe.little@haynesboone.com
 

Amy Moss 
713.547.2051 

amy.moss@haynesboone.com
 

William B. Nelson 
713.547.2084 

bill.nelson@haynesboone.com
 

W. Bruce Newsome 
214.651.5119 

bruce.newsome@haynesboone.com
 

David H. Oden 
972.739.6929 

david.oden@haynesboone.com
 

 
             Benjamin S. Reichel 

212.659.4988 
ben.reichel@haynesboone.com

 
Gregory R. Samuel 

214.651.5645 
greg.samuel@haynesboone.com

 
Janice V. Sharry 

214.651.5562 
janice.sharry@haynesboone.com

 
W. Scott Wallace 

214.651.5587 
scott.wallace@haynesboone.com

 
Jennifer Thoman Wisinski 

214.651.5330 
   jennifer.wisinski@haynesboone.com

 
Tom Yang 

214.651.5545 
tom.yang@haynesboone.com

 
Guy Young 

713.547.2081 
guy.young@haynesboone.com
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