Risky Business: Altering the Scope of
Judicial Review of Arbitration Awards hy Contract

BY MARK R. TRACHTENBERG AND CHRISTINA FE CROZIER

our client is frustrated that her company, hit with several

adverse arbitration decisions contradicting well-settled law,

has no meaningful opportunity to challenge the decisions
in court. Another client, with a favorable arbitration award in
hand, is upset because the savings his company hoped to
achieve through arbitration vanished when the other side chal-
lenged the award in court.

These frustrations highlight arbitration’s apparent “fall
from grace.” This article addresses the extent to which parties
can deal with these countervailing concerns by either expand-
ing or restricting the scope of judicial review of arbitration
awards by contract.

Default Scope of Judicial Review

Judicial review of an arbitration award is “extremely narrow”
and focuses on the integrity of the arbitration process, rather
than the propriety of the result.? Every reasonable presumption
must be indulged in favor of the arbitrators’ decision, and none
is indulged against it.> However, this onerous standard has not
discouraged many losing parties from challenging arbitration
awards in courts. Indeed, the Eleventh Circuit recently warned
that “[i]f we permit parties who lose in arbitration to freely relit-
igate their cases in court, arbitration will do nothing to reduce
congestion in the judicial system; dispute resolution will be
slower instead of faster; and reaching a final decision will cost
more instead of less.”® The onerous standard of review on one
hand, and the litigiousness of losing parties on the other, have
prompted many parties to consider modifying the scope of judi-
cial review by contract. However, this option is not without risk.

Expanding the Scope of Judicial Review

Both the Fifth Circuit and one Texas court of appeals have
held that parties to an arbitration agreement can contract for
an expanded scope of appellate review, as long as the parties
clearly and unmistakably express their intent in the contract.’

In the pivotal case of Gateway Technologies, Inc. v. MCI
Telecommunications Corp., the Fifth Circuit enforced an arbi-
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tration clause providing that the “arbitration decision shall be
final and binding on both parties, except that errors of law shall
be subject to appeal.” The court concluded that the provision
permitted “de novo review of issues of law embodied in the
arbitration award” and, under this lenient standard of review,
vacated the arbitrator’s award of punitive damages against
MCIL”

In a subsequent case, the Fifth Circuit construed a similar
provision — permitting appeals of “errors of law” — to apply
only to pure legal questions.® It refused to apply this provision
to mixed questions of law and fact, like the evidendiary suffi-
ciency challenges urged by the appellants.” The court reasoned
that, absent a definition of the phrase “errors of law” in the
arbitration agreement, the phrase should be read narrowly,
because a broader reading would have encompassed all of the
arbitrator’s findings."

The Fifth Circuit later expanded its holding in Gateway to
allow a court to review an arbitrator’s factual findings, if the
parties so specify. In Hughes Training, Inc. v. Cook, the court
enforced an arbitration clause that permitted review of an arbi-
trator’s findings of fact and conclusions of law under the same
standard that an appellate court would apply to a trial courts
findings and conclusions following a bench trial."

There is a significant split of opinion on this issue among
the federal circuits. The Guareway holding permitting an
expanded scope of review has been adopted by the First, Third,
and Fourth Circuits, which, like the Fifth Circuit, reason that
arbitration is a creature of contract and that parties should be
free to tailor the scope of review to fit their particular needs and
circumstances.”? However, Gateway has been rejected by the
Seventh, Ninth, and Tenth Circuits on the grounds that the
Federal Arbitration Act’s grounds for vacatur are mandatory,
not default rules, and that parties do not have the power to
determine the scope of judicial review.” This split ultimately
will require resolution by the U.S. Supreme Court. Thus, there
is some degree of risk in relying on Fifth Circuit authority in
evaluating whether to enter into an arbitration agreement
authorizing an expanded scope of review. A Supreme Court
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decision rejecting Gateway could deny parties to an existing
arbitration agreement the judicial safety net for which they
have contracted.™

Restricting the Scope of Judicial Review

Courts are much less inclined to permit parties to contrac-
tually limit or eliminate appellate review. The San Antonio
Court of Appeals recently considered a provision in an arbitra-
tion agreement, which stated that “[a]n award or determina-
tion of the arbitration tribunal shall be final and conclusive
upon the parties ... and no appeal thereof shall be made by the
parties.”” It held that, notwithstanding this provision, it would
consider a challenge that the award was tainted by fraud, mis-
conduct, or gross mistake — a ground for vacatur available
under the common law.' It also held that the statutory grounds
for vacating or modifying an award, set forth in Sections
171.088 and 171.091 of the Texas Civil Practice and Remedies
Code, could not be waived."”

Two federal circuit courts also have weighed in on this
question. The Second Circuit refused to enforce an arbitration
clause providing that the arbitrator’s award “shall be binding
and conclusive upon each of the parties hereto and shall not be
subject to any type of review or appeal whatsoever.”'® Instead, it
held that the vacatur grounds set forth in the Federal Arbitra-
tion Act (9 U.S.C. §10) and in the common law “represent a
floor for judicial review of arbitration awards below which par-
ties cannot require courts to go, no matter how clear the par-
ties intentions.”” The court reasoned that “there is a
fundamental difference between an agreement to increase the
scrutiny that courts apply when considering whether to con-
firm or vacate an arbitration award and an agreement to pre-
vent courts from reviewing the substance of an arbitration

award at all.”®

While arbitration agreements are private con-
tracts, federal law permits the successful party to turn the award
into a judgment and obtain “the potent public legal remedies
available to judgment creditors.”™ The court reasoned that
Congress’ will would be thwarted if federal courts were forced
to rubber-stamp these awards when safeguards that Congress
had enacted to protect against awards “tainted by partiality, a
lack of elementary procedural fairness, corruption, or similar
misconduct” had been circumvented by the parties.”

In contrast, the Tenth Circuit recently gave some hope to
those parties secking to contractually limit post-arbitration
judicial review. It held that a clear and unequivocal agreement
foreclosing judicial review of an arbitration award beyond the
district court level is enforceable.” The Tenth Circuit held that
private contractual restrictions on appellate review — in con-
trast to provisions that expand appellate review — fulfill the
FAAs fundamental purpose of reducing “litigation costs by
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providing a more efficient forum.”” However, noting the con-
cerns raised by the Second Circuit, the court indicated that a
clause precluding judicial review of any kind probably would
be unenforceable.”

Other Options to Consider

Parties seeking to incorporate some measure of “appellate”
review of an arbitral decision should consider contracting for a
private appellate arbitration panel as a substitute for judicial
review, especially given the expense of post-award litigation and
the fact that the Gateway decision might one day be reversed.
Both courts and commentators have endorsed this option,
describing the advantages of such an approach in terms of effi-
ciency, flexibility, and confidentiality.” For example, parties
that adopt this approach can exercise more control over the
manner and standards by which such an “appeal” would be
handled, in essence tailoring the traditional appellate rules to
their liking. They could also set a schedule for more expedited
review than would be available in the courts.”
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Conclusion

Courts are more likely to enforce arbitration agreements
that expand the scope of judicial review than those that would
restrict it. However, the ability to contractually expand the
scope of review may be in jeopardy if the U.S. Supreme Court
decides to resolve the existing circuit split. Parties seeking to
expand “appellate” review of an arbitration award should con-
sider contracting for a private arbitration panel as an alternative.
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