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FEDERAL AND STATE EXPERT
TESTIMONY UNDER DAUBERT
AND ROBINSON: WHAT’S THE
DIFFERENCE?

This paper explores the general requirements to
proffer and seek review of the admission and
exclusion of expert testimony in federal and state
court. It focuses on the standards for admissibility,
the role of experts in summary judgment
proceedings, preservation, and standards of review on
appeal in federal and state court. Along with a few
practice tips, the article notes differences where
discernible between federal and state court.'

I. EXPERT TESTIMONY STANDARDS
Although a court has discretion to admit or
exclude expert testimony, Kumho Tire Co. wv.
Carmichael, 526 U.S. 137, 142 (1999), the law has
developed certain guidelines that govern the contours
of that discretion. This section discusses the general
admissibility requirements set out in the landmark
federal and state cases. Daubert v. Merrell Dow
Pharms., Inc, 509 U.S. 579, 597 (1993), and E.I. du
Pont de Nemours & Co. v. Robinson, 923 S.W.2d
549, 556 (Tex. 1995). Although often couched in the
same terms, the application of those standards
sometimes varies between federal and state court.

A. Designation and disclosure
1. Disclosure of expert and expert report under

federal law

Under Federal Rule of Civil Procedure
26(a)(2)(C), absent a stipulation or court order, a
party must identify testifying experts at least 90 days
before the date set for trial or, if only for rebuttal on
the same subject matter identified by another party,
within 30 days after the other party’s disclosure.
Additionally, unless otherwise stipulated or modified
by court order, a party must furnish an expert report
for every retained testifying expert witness and for a
party’s employee whose duties involve giving expert
testimony. FED. R. C1v. P. 26(a)(2)(B). The report is
to accompany the disclosure and must contain all
information required under the Rule. Id.; see also
Sierra Club, Lone Star Chap. v. Cedar Point Oil Co.,
73 F.3d 546, 571 (5th Cir. 1996) (analyzing
insufficiency of expert report that contained short

' With regard to federal law, the paper primarily reports on
cases from the Fifth Circuit except in circumstances where
a case from another circuit has received particular attention
or frequent citation. Other than the landmark expert
testimony cases, the paper also focuses primarily on very
recent cases.

outline, two-paragraph summary description, and
statement of subjects to be discussed at trial); Bro-Tech
Corp. v. Purity Water Co., No. SA-08-CV-0594, 2009
WL 1748539 (W.D. Tex. June 19, 2009) (holding that
report that fails to make any conclusions or otherwise
attempt to comply with Rule 26 should be stricken). Nor
will a “supplemental” report generally be allowed to
proffer or disclose new opinions. See, e.g., Williams v.
Toyota Motor Corp., No. 4:08-CV-487, 2009 WL
305183 (E.D. Tex. Feb. 6, 2009) (supplementation not
intended extend deadline or “give ineffective litigants a
second chance at presenting their case”); Reliance Ins.
Co. v. La. Land & Expl. Co., 110 F.3d 253, 257-58 (5th
Cir. 1997).

Proposed amendments would require experts who
need not provide a report to disclose the subject matter
of the expected testimony and a summary of the facts
and opinions. See Alan S. Loewinsohn and Carol E.
Farquhar, Experts — An Overview, Advanced Evidence
and Discovery Course, State Bar of Texas (2009)
(discussing and attaching proposed amendments).

2. Disclosure of expert and expert report under state
law

Texas Rule 195.2 requires that an expert be
designated (i.e., the information required by Rule
194.2(f) be furnished) by the later of 30 days after
service of the request or 90 days before the end of the
discovery period (for the party seeking affirmative relief)
or 60 days before the end of the discovery period for all
other experts. TEX. R. CIv. P. 195.2. The disclosure
must provide the expert’s identity, subject matter of his
or her testimony, general substance of the opinions and
the basis therefore, and generally the materials provided
to, reviewed by, or relied upon by the expert (along with
his or her resume). TEX. R. CIv. P. 194.2(f). For experts
retained by, employed by, or in the control of the
responding party, the disclosure must include all reports,
documents and compilations prepared by the party. Id.;
see, e.g., Jennings v. Hatfield, No. 14-04-00907-CV
2005 WL 2675048, *6 (Tex. App.—Houston [14th
Dist.] Oct. 20, 2005, pet. denied) (memo opin.) (holding
no error in excluding expert when all information
required by Rule 194.2(f) not disclosed and no expert
report ever provided).

A party may request disclosure of reports of any
testifying expert under Rule 192.3(e)(6), and a court may
order that reports be produced under Rule 195.5.
Additionally, a party may decide to produce a report
with the designation rather than provide the expert for
deposition before the opposing party must designate its
expert on the same subject matter. TEX. R. CIv. P.
195.3.
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3. Exceptions from exclusion for failure to disclose
worded differently in federal and state rules
Under federal law, if an expert is not timely

disclosed as required by Rule 26(a), the party is not

allowed to use the witness unless the failure was

“substantially justified” or “harmless.” FED. R. CIV.

P. 37(c)(1). Under Texas law, Rule 193.6 provides

that the failure to timely provide or supplement

discovery precludes introducing the material or
information not timely disclosed unless a court finds

“good cause” for the failure to timely designate or the

failure to timely designate will not “unfairly surprise

or prejudice the other parties.” TEX. R. CIv. P. 193.6.

Even if the record does not show an exception, a trial

court may allow a continuance to allow the

supplementation and the opposing party an

opportunity to conduct discovery. Id.

As such, the stated exceptions differ in focus.
The Fifth Circuit, however, uses a four-factor test
that re-injects a form of good cause and prejudice
analysis into the excuse. See Primrose Op. Co. v.
Nat’l Am. Ins. Co., 382 F.3d 546, 564 (5th Cir. 2004)
(listing four factors to consider in deciding whether
failure to disclose witness or provide report harmless:
“(1) the importance of the evidence; (2) the prejudice
to the opposing party of including the evidence; (3)
the possibility of curing such prejudice by granting a
continuance; and (4) the explanation for the party’s
failure to disclose.”); see also Bro-Tech, 2009 WL
1748539 at *9 (holding additional continuance not
warranted for stricken report under four-factor test
when additional time previously provided and
continuance would prejudice parties after close of
discovery). Although the state test is an “or” and the
Fifth Circuit test considers “all” factors, these
exceptions in application may lead to the same result
in deciding whether a trial court abused its discretion
in admitting or excluding the testimony for late
designation.

4. State law may impose expert or deadline
requirements in addition to or different from the
procedural rules
In addition to the general expert requirements,

several statutes impose additional requirements on

parties in certain contexts. Although an in-depth
discussion of such requirements is beyond the scope
of this article, several areas that arise recurrently
include health care claims, TEX. CIV. PRAC. & REM.

CODE § 74.351, certain professional liability claims,

TEX. CIv. PRAC. & REM. CODE § 150.002, and

asbestos-related injury claims, TEX. CIV. PRAC. &

REM. CODE § 90.003-.007. Parties should consult

those statutory provisions for additional information.

Additionally, parties should consult the substantive

law to determine when expert testimony is required for
one or more elements of the claims at issue. See, e.g.,
Battaglia v. Alexander, 177 S.W.3d 893, 899 (Tex.
2005) (standard of care for health care liability claim);
Mack Trucks, Inc. v. Tamez, 206 S.W.3d 472, 583 (Tex.
2006 (products liability causation). Whether expert
testimony is required and on what topics should be part
of the initial analysis. See, e.g., Dewbre v. Anheuser-
Busch, Inc., No. 10-08-22-CV 2008 WL 5093385, *1
(Tex. App.—Waco Jan. 27, 2009, pet. denied) (memo
opin.) (assuming expert testimony required in negligence
case when neither party disputed requirement).

Notably, although federal procedural requirements
govern admissibility of expert testimony, substantive
Texas law may govern the need for or scope of any
necessary expert testimony. See, e.g., Black v. Food
Lion, Inc., 171 F.3d 308, 312 (5th Cir. 1999) (citing
Havner as controlling causation burden but using federal
admissibility standards). The opposite may be true as
well with Texas law governing procedural aspects of
admission even if federal substantive law applies. See,
e.g., In re GlobalSantaFe Corp., 275 S.W.3d 477, 486-
89 (Tex. 2008) (applying TCPRC Chapter 90
requirements for silica-related diseases and Robinson to
Jones Act case).

B. General admissibility standards

If timely disclosed (or an exception is met for the
failure to timely designate), the next battleground in
federal or state court becomes whether to admit or
exclude the proffered testimony. This section discusses
the general requirements under federal and state law
(which generally follow similar guidelines), and the
following section discusses admissibility and procedural
issues peculiar to the summary judgment stage.

1. Federal standards for admission of expert testimony

In the landmark Daubert case, the Supreme Court
rejected the previous “general acceptance” standard in
favor of a multi-part test of admissibility based on the
wording of the federal rules. 509 U.S. 579, 597. The
Court stated that Frye’s “rigid ‘general acceptance’
requirement would be at odds with the ‘liberal thrust’ of
the Federal Rules” and therefore, “should not be applied
in federal trials.” Id. at 588-89. In its place, the court
held that testimony from a qualified expert must be
relevant and reliable for admission. /d. at 590-91. The
Supreme Court noted that these requirements would be
determined by the district courts, commonly referred to
as the “gatekeepers.” Id. at 597. Daubert identified four
general factors of reliability that a district court might
consider: testing, peer review, error rates, and
‘acceptability’ in the relevant scientific community. /Id.
at 593-94. Other factors may likewise be relevant.
Black, 171 F.3d at 312.
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Rule 702 was later amended to incorporate
Daubert and its progeny. The rule, as amended,
states —

(1) If scientific, technical, or other specialized
knowledge will assist the trier-of-fact to
understand the evidence or to determine a fact
issue, [i.e., relevance],

(2) a witness qualified as an expert by
knowledge, skill, experience, training or
education, may testify thereto in the form of an
opinion or otherwise,

(3) if [reliable, because],

[i] the testimony is based upon sufficient
facts or data,

[ii] the testimony is the product of reliable
principles and methods, and

[iii] the witness has applied the principles
and methods reliably to the facts of the case.

FED. R. EVID. 702 (emphasis added). However, even
if the evidence satisfies the qualification, relevancy,
and reliability requirements, the testimony could be
excluded unless —

(4) its probative value is not substantially
outweighed by its unfair prejudice.

Daubert, 509 U.S. at 595 (citing Rule 403); see
Knight v. Kirby Inland Marine, Inc., 482 F.3d 347,
351 (5th Cir. 2007) (using Daubert factors to assess
admissibility of expert testimony). These
requirements are explored separately below.

2. State standards for admission of expert
testimony

In Texas, Rule 702 of the Texas Rules of
Evidence governs admissibility of expert testimony.
The rule states that “if scientific, technical, or other
specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify
thereto in the form of an opinion or otherwise.” TEX.
R. EVID. 702 (emphasis added).

Only two years after Daubert, the Texas
Supreme Court decided E.I. du Pont de Nemours &
Co. v. Robinson, 923 S.W.2d 549, 556 (Tex. 1995),
noting that “scientific evidence” must be reliable.
Thus, as with Daubert, after Robinson, for expert
testimony to be admissible, it must meet three
requirements: (1) the witness must be qualified, (2)
the testimony must be reliable, and (3) the testimony
must be relevant. Id. at 556; see also Gammill v.

Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 720
(Tex. 1998) (incorporating the traditional relevancy
standards under Rules 401 and 402). And similar to
admissibility standards in federal courts, there is a fourth
prerequisite: (4) the evidence could be excluded if it
violates Rule 403, which states that courts may exclude
evidence if the unfair prejudice substantially outweighs
the probative value. TEX. R. EVID. 403.

Unlike the federal rules, Texas did not amend Rule
702 after Robinson. But Texas Rule 705(c), like Federal
Rule 702, requires that the expert testimony be based on
sufficient underlying data or facts. TEX. R. EVID. 705.

3. Federal and state law use same core admissibility

standards

Despite the adoption of the additional language in
the federal rules to comport with Daubert, federal and
state courts use the same core standards for the
admissibility of expert testimony. That is, admissibility
requires that (1) the witness is qualified, (2) the
testimony is relevant, (3) the testimony is reliable, and
(4) it does not violate Rule 403. See Daubert, 509 U.S.
at 594-95; Robinson, 923 S.W.2d at 556-57.

C. Expert qualifications
1. Federal law standards on qualification

Similar to the state rule, Federal Rule of Evidence
702 requires that an expert witness be qualified by
knowledge, skill, experience, training, or education in
order to testify as an expert. FED. R. EVID. 702. The
Fifth Circuit has held that “to qualify as an expert, the
witness must have such knowledge or experience in [his]
field or calling as to make it appear that his opinion or
inference will probably aid the trier in his search for
truth.” United States v. Hicks, 389 F.3d 514, 524 (5th
Cir. 2004). The court stated that Rule 702 does not
mandate than an expert be “highly qualified in order to
testify about a given issue”; “[d]ifferences in expertise
bear chiefly on the weight to be assigned to the
testimony by the trier of fact, not its admissibility.”
Huss v. Gayden, 571 F.3d 442, 452 (5th Cir. 2009); see
also Suzlon Wind Energy Corp. v. Shippers Stevedoring
Co., No. H-07-155, 2009 WL 197739 (S.D. Tex. Jan. 27,
2009) (NFPA certified fire and origin investigator
qualified to testify on fire cause and prevention with
factfinder to decide weight based on extent of specific
experience with welding standards and wind turbines).

The Third Circuit noted that Rule 702’s
qualification requirements should be interpreted
liberally, holding that a “broad range of knowledge,
skills, and training qualify an expert.” Pineda v. Ford
Motor Co., 520 F.3d 237, 244 (3d Cir. 2008). And,
when the testimony is not scientific in nature,
qualification may be better judged by personal
knowledge, work experience or training. See, e.g.,
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Redding Linden Burr, Inc. v. King, No. H-07-2925,
2009 WL 277531, *2 (S.D. Tex. Jan. 4, 2009) (citing
Rule 702 and Kumho). If relying on experience, “the
witness must connect the experience to the
conclusion offered, must explain why the experience
is a sufficient basis for the opinion, and must
demonstrate the appropriateness of the application of
the experience to the facts.” Id.

In a recent decision by the Fifth Circuit, the
court held that the lower court abused its discretion
when it excluded the defendant’s expert witness
because he was not qualified. Huss, 571 F.3d at 455.
The expert witness was board certified in internal
medicine and had treated numerous patients with
heart disease, but the court held that he was not
qualified to testify about a cardiac condition. /Id. at
454. The Fifth Circuit noted that the lower court
erroneously focused on the fact that the defendant’s
expert had less training and experience than the
plaintiff’s expert on the issue. Id. at 455. It held that
once the threshold requirement is met regarding one’s
qualifications, the amount of experience and training
of each expert is only relevant to the weight the
factfinder will give the testimony, not to its
admissibility. Id. at 452. The court stated that the
defendant’s expert witness did not need to be board
certified in cardiology to be qualified, but that his
training and experience as a medical professional
qualified him to testify. Id. at 455. In short, the
expert’s experience qualified him to rebut plaintiffs’
toxicologist’s theory as unsupported by medical
literature.

While some federal courts may use a broad
interpretation of the qualification requirement and
leave the weight of testimony to the trier of fact, that
breadth is not without limit. For example, a lay
witness — even with extensive personal knowledge of
the facts — does not meet expert qualification
requirements. Villaje Del Rio, Ltd. v. Colina Del Rio,
LP, No. SA-07-CA-947-XR, 2009 WL 1606431
(June 8, 2009) (fact witness did not meet expert
qualification requirement to testify on financial
solvency for fraudulent transfer claim). And a failure
to establish qualifications at all likewise should result
in exclusion. See, e.g., Redding Linden Burr, 2009
WL 277531 (excluding disclosed experts when
plaintiff failed to provide any support for contention
that witnesses qualified, not offering resume, vitae or
any other evidence of knowledge, experience or
training).

2. State law standards on qualification

Texas Rule of Evidence 702 requires that
experts be qualified “by knowledge, skill, experience,
training, or education,” and that their testimony

“assist the trier of fact.” Broders v. Heise, 924 S.W.2d
148, 153 (Tex. 1996); TEX. R. EVID. 702. In Broders,
the court stated that the proponent must establish that the
expert has the “knowledge, skill, experience, training, or
education regarding the specific issue before the court,
which would qualify the expert to give an opinion on
that particular subject.” Broders, 924 S.W.2d at 153
(holding general medical expertise not sufficient to
qualify as expert in area with no particular experience or
training). The court further stated that when a party can
show that a subject is substantially developed in more
than one field, testimony can come from a qualified
expert in any of those fields. /d. at 154.

The expert must possess experience and expertise
regarding the specific issue before the court. Roberts v.
Williamson, 111 S.W.3d 113, 122 (Tex. 2003). In
Roberts, the plaintiff argued that a board-certified
pediatrician was not qualified to testify regarding a
newborn’s neurological injuries. /d. at 121. The Texas
Supreme Court concluded that a board-certified
pediatrician was qualified to testify regarding the
specific causes and effects of the newborn’s neurological
injuries, even though he was not a neurologist. /d. at
122. The court stated that the record before the court
established that the pediatrician had the experience and
expertise regarding the specific causes and effects of the
plaintiff’s injuries; therefore, he was a qualified expert.
1d.; see also Collini v. Pustejovsky, 280 S.W.3d 456
(Tex. App.—Fort Worth 2009, no pet.) (holding medical
doctor qualified to testify about general practices on
prescriptions and warnings but not on causation when
report reflected no experience with drug at issue in
claim); Bechtel Corp. v. Citgo Prods. Pipeline Co., 271
S.W.3d 898 (Tex. App.—Austin 2008, no pet.) (holding
expert qualified on experience and testimony reliable
based on known data points).

For an expert to be qualified, the trial court must
“ensur[e] that those who purport to be experts truly have
expertise concerning the actual subject about which they
are offering an opinion.” Cooper Tire & Rubber Co. v.
Mendez, 204 S.W.3d 797, 800 (Tex. 2006). In Cooper
Tire, the Texas Supreme Court analyzed whether an
expert was qualified to testify regarding a tire
manufacturing defect. /d. at 800. The expert alleged
that the tire failed because the skim stock was
contaminated with hydrocarbon wax when it was
manufactured, which caused the tread to separate on the
tire. Id. at 800. In deciding whether the expert was
qualified, the court stated that although he had an
undergraduate degree in chemistry and a master’s degree
in polymer science and engineering, tire chemistry and
design is a highly specialized field. Id. at 806. The
court stated that the expert had never worked for a tire
company or published any articles on tire chemistry, nor
did he consider himself an expert in tire design or have
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any expertise in the field of tire manufacturing. /d.
The court concluded that even though he had a
degree in chemistry, without more specialized
education, training, or experience in tire chemistry,
he was not qualified to testify. Id. at 807; see also
Champion v. Great Dane L.P., No. 14-08-310-CV,
2009 WL 1311922 (Tex. App.—Houston [14th Dist.]
May 7, 2009, no pet. h.) (holding mechanical
engineer with experience in loading/unloading
trailers did not qualify him as an expert on safer
alternative design as to uncovered gutter on
refrigerated trailer).

3. Federal court may allow broader qualifications

to suffice

Both federal and state courts have emphasized
that experts do not have to be highly qualified, or the
most qualified, on the issue in order to be qualified as
an expert witness. See Huss, 571 F.3d at 452; see
also Roberts, 111 S.W.3d at 122. Texas courts
repeatedly state that the expert must be qualified on
the specific issue before the court, especially if it is a
highly specialized subject matter. See Cooper Tire,
204 S.W.3d at 800. However, both federal and state
courts have held that physicians do not need to be
board certified in a specific area of practice in order
to be a qualified expert on that specific area;
experience, rather than certification, may suffice. See
Huss, 571 F.3d at 455; Roberts, 111 S.W.3d at 122.

Although both federal and state courts have very
similar standards for experts to be qualified, federal
courts are slightly more liberal in qualifying experts
on a particular subject, holding that a “broad range of
skills” can qualify an expert. Pineda, 520 F.3d at
244. Frequently, the Fifth Circuit decides that the
level of qualification goes to weight, not
admissibility. In contrast, Texas courts focus more
on the expert’s particular skills, experience, and
training regarding the specific issue before the court.

PRACTICE TIP: Show broad and narrow
qualifications by training and experience. In state
court, only qualification by training or experience
on the exact, narrow issue might suffice,
particularly the more scientific in nature the issue.
In federal court, however, broad experience might
suffice in more circumstances.

D. Expert testimony must be relevant
1. Federal standards for relevancy

The expert’s testimony must be “relevant to the
task at hand.” Daubert, 509 U.S. at 597. The court
stated that Rule 702’s requirement that the evidence
or testimony “assist the trier of fact to understand the
evidence or to determine a fact in issue” is the

relevance inquiry. /Id. at 591. If the expert testimony
does not relate to any issue in the case, it is not relevant.
Id.  In Daubert, the Court described the relevance
requirement as a “fit,” meaning that expert testimony
must be “sufficiently tied to the facts of the case that it
will aid the jury in resolving a factual dispute.” Id.
(quoting United States v. Downing, 753 F.2d 1224, 1242
(3d Cir. 1985)).

The Fifth Circuit has excluded expert testimony
because it failed the relevancy requirement set out in
Daubert. See Pipitone v. Biomatrix, 288 F.3d 239, 244
(5th Cir. 2002). In Pipitone, the plaintiff brought a
products liability action against a fluid manufacturer
after receiving an injection of synthetic fluid in his knee
and contracting a salmonella infection. Id. at 241. The
plaintiff’s expert witness testified that it was as likely
that the infection was caused by a dirty syringe as it was
caused by infected fluid manufactured by the defendant.
Id. at 245. The Fifth Circuit stated that to be admissible,
the expert’s testimony must be relevant to the issue of
causation of the salmonella infection. /d. But, the court
stated, the expert’s perfectly equivocal opinion was not
helpful to the fact finder because the expert did not
conclude that it was more likely than not that the fluid
caused the infection. [Id.  Because the equivocal
testimony did not aid the jury, the court concluded that
the testimony was not relevant and, therefore, not
admissible. Id.

2.  State standards for relevancy

The relevancy standard likewise applies in state
court. Robinson, 923 S.W.3d at 556. To meet the
relevancy requirement, the testimony must be must be
“sufficiently tied to the facts of the case that it will aid
the jury in resolving a factual dispute.” Id. at 556. The
relevancy requirement incorporates traditional relevancy
analysis under Rules 401 and 402 of the Texas Rules of
Evidence. Id. If the evidence has no relationship to any
of the issues in the case, it is irrelevant and is
inadmissible under Rule 702 as well as under Rules 401
and 402. Id.

The Texas Supreme Court has held evidence was
inadmissible on relevancy grounds when it rests within
the common knowledge of the jury and, therefore, would
not assist the jury in deciding the fact issues. K-Mart
Corp. v. Honeycutt, 24 S.W.3d 357, 360 (Tex. 2000).
For expert testimony to assist the trier of fact, it must be
beyond that of the average juror and it must help the jury
to understand the evidence or determine a fact issue. /d.
at 360. If the testimony is not any assistance to the jury,
it is inadmissible. 7d.
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3. Similar relevancy standards applied in federal
and state court

Although reliability of an expert’s testimony is
more often the issue for courts rather than its
relevance, both federal and state courts will exclude
expert testimony on relevancy grounds. See Pipitone,
288 F.3d at 244; Honeycutt, 24 S.W.3d at 360. Both
federal and state standards for relevant testimony are
the same: the testimony must be sufficiently tied to
the facts of the case and aid the jury in resolving a
factual dispute. Daubert, 509 U.S. at 591; Robinson,
923 S.W.3d at 556.

Federal and state courts readily recognize expert
testimony that does not assist the fact finder in
understanding the evidence or determining a fact in
issue, as required by Rule 702. Therefore, whether it
is testimony that is equivocal or testimony that is
common knowledge, if it does not assist the jury in
resolving a factual dispute, it is inadmissible.

E. Only reliable expert testimony is admissible
1. Federal standards for reliability

Reliability requires that the testimony be
grounded in the methods and procedures of science
and must be more than unsupported speculation or
subjective belief. Daubert, 509 U.S. at 590. Rule
702 expressly requires that the testimony be (i) based
upon sufficient facts or data, (ii) the product of
reliable principles and methods, and (iii) the
principles and methods reliably applied to the facts
of the case. FED R. EVID. 702 (emphasis added).
Citing cases from other circuits, however, at least one
court held that the sufficiency of the facts underlying
the opinion goes to weight, not admissibility. See
Suzlon Wind Energy, 2009 WL 197739.

As noted above, the Supreme Court outlined
four non-exclusive factors for trial courts to consider
when determining reliability: (1) whether the
technique has been fested; (2) whether the technique
has been subjected to peer review and publication;
(3) whether the technique has a known or knowable
rate of error; and (4) whether the technique is
generally accepted in the scientific community.
Daubert, 509 U.S. at 593-94 (emphasis added).
However, each factor “may or may not be pertinent
in assessing reliability, depending on the nature of the
issue, the expert’s particular expertise, and the
subject of his testimony.” Kumho, 526 U.S. at 150-
51. The trial court’s obligation to ensure that expert
testimony is relevant and reliable applies to all expert
testimony, not just scientific testimony — even if all
factors do not apply to the testimony. Id. at 147.
Given the wide range of possible expert testimony,
the trial judge has considerable leeway in deciding

how to determine whether expert testimony is reliable.
Id. at 152.

The Federal Rules Advisory Committee noted that
courts have found other factors relevant in determining
reliability of expert testimony. Those factors include:
(1) whether experts are proposing to testify about
matters growing naturally and directly out of research
they have conducted independent of the litigation, or
whether they have developed their opinions expressly
for purposes of testifying; (2) whether the expert has
unjustifiably extrapolated from an accepted premise to
an unfounded conclusion; (3) whether the expert has
adequately  accounted for obvious alfernative
explanations; (4) whether the expert is being as careful
as he would be in his regular professional work outside
his paid litigation consulting; and (5) whether the field of
expertise claimed by the expert is known to reach
reliable results for the type of opinion the expert would
give. FED R. EvID. 702 advisory committee’s notes
(emphasis added).

Although the Daubert factors are not dispositive or
exclusive, the Fifth Circuit has held that the trial court
should consider the Daubert factors first, and then the
court can consider whether other factors are relevant to
the case. Paz v. Brush Engineered Materials Inc., 555
F.3d 383, 388 (5th Cir. 2009); Black, 171 F.3d at 311.
In Black, the Fifth Circuit explained that although the
Supreme Court in Kumho Tire held that a trial judge
“may” consider the Daubert factors, this should not be
misunderstood to allow courts to discretionarily disavow
the Daubert factors. Black, 171 F.3d at 311. The Fifth
Circuit noted that the factors should be a starting-point
for analysis, and after the trial court considers whether
the factors are appropriate, it can consider whether other
factors, not mentioned in Daubert, are relevant to the
case. Id. at311-12.

Given this Daubert-first analysis when combined
with the constraints of Rule 702, as further discussed
below, the Fifth Circuit upholds exclusion of expert
testimony that rests on ipse dixit, speculation, erroneous
information, unreliable methodology, or a gap in data
and methodology. See, e.g., Paz, 555 F.3d at 388-90
(upholding exclusion of expert medical testimony as
unreliable when based on erroneous information or
assumptions regarding underlying data on which opinion
formed); Bro-Tech, 2009 WL 1748539 (holding opinion
based on insufficient facts and data and not reaching
conclusion that product “more likely than not” defective
rendered opinion unreliable). Not all Daubert factors,
however, need always be met. See Broussard v. State,
523 F.3d 618, 631 (5th Cir. 2008) (data from space
center and eyewitnesses relied upon to form opinion
sufficiently reliable without requiring independent
testing on whether wind destroyed home prior to storm
surge).
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2.  State standards for reliability

In addition to showing that the expert witness is
qualified, expert testimony must be relevant to the
issues in the case and based upon a reliable
foundation. Robinson, 923 S.W.2d at 556. Similar to
Daubert, the Texas Supreme Court enumerated a
non-exclusive, six-factor test: (1) the extent to which
the theory has been or can be tested, (2) the extent to
which the technique relies upon the subjective
interpretation of the expert, (3) whether the theory
has been subjected to peer review and/or publication,
(4) the technique’s potential rate of error, (5) whether
the underlying theory or technique has been generally
accepted as valid by the relevant scientific
community, and (6) the non-judicial uses which have
been made of the theory or technique. Id. at 557.
Eight months prior to Kumho, the supreme court held
that the relevance and reliability requirements apply
to all evidence offered under Rule 702, not only
scientific testimony. See Gammill v. Jack Williams
Chevrolet, Inc., 972 SW.2d 713, 727 (Tex. 1998).
The court also adopted an “analytical gap” test to
apply even when the Robinson factors do not apply.
1d.

The Texas Supreme Court noted that the criteria
for assessing reliability may vary depending on the
nature of the evidence, but general reliability
requirements must always be satisfied. 1d.
Therefore, a trial court should consider the Robinson
factors (and any other applicable factors) “when
doing so will be helpful in determining the reliability
of an expert’s testimony, regardless of whether the
testimony is scientific in nature or experience-based.”
Mack Trucks, 206 S.W.3d at 579.

Ultimately, the trial court, as gatekeeper,
determines how the reliability of expert testimony is
to be assessed. Gammill. 972 S.W.2d at 726. The
Texas Supreme Court has stated that “[a] significant
part of the trial court’s gatekeeper function is to
evaluate the expert’s qualifications, listen to the
testimony, view the evidence, and determine which
factors and evaluation methodology are most
appropriate to apply.” Mack Trucks, Inc., 206
S.W.3d at 579.

3. Federal and state courts apply similar reliability
standards although not always with same result
The Robinson court adopted the four Daubert
factors — testing, peer review, error rate and general
acceptance — for assessing reliability and two
additional factors — extent of subjective interpretation
and the non-judicial uses that have been made of the
theory or technique. Robinson, 923 S.W.2d at 557.
In both Daubert and Robinson, the courts emphasized
that the enumerated factors were not exclusive and

trial courts may consider other factors helpful in
determining the reliability of the evidence. Daubert, 509
U.S. at 593; Robinson 923 S.W.2d at 557. Additionally,
both apply reliability to all expert testimony, not just
“scientific” testimony.  Kumho, 526 U.S. at 147,
Gammill, 972 S.W.2d at 727. Moreover, although not as
direct as the Daubert-first warning in Paz and the
reliable application prong of Federal Rule 702, Texas
courts may apply Daubert/Robinson factors and the
analytical gap test.

Several themes run through challenges to expert
testimony as unreliable. Some relate to Daubert/
Robinson factors, with the form or lack of testing being a
common challenge. Additionally, the Federal Rule 702
factors also often form the basis of a challenge:
sufficiency of underlying facts, reliability of the
methodology, and reliably applying the method to the
facts (i.e., the analytical gap). FED R. EvID. 702
(emphasis added). Some of these common themes are
discussed below.

PRACTICE TIP: Be prepared to show why any or
all of the Daubert/Robinson factors do or do not
apply and how each is met or not (depending upon
whether you are the proponent or opponent). Also be
prepared to show that the expert reliably applied the
methodology to the facts (or instead where there is an
analytical gap). It is not safe to assume the factors do

not apply.

a. Mere ipse dixit not sufficient

“[N]othing in either Daubert or the Federal Rules of
Evidence requires a district court to admit opinion
evidence that is connected to existing data only by the
ipse dixit of the expert.” General Electric Co. v. Joiner,
522 U.S. 136, 146 (1997); Hathaway v. Bazany, 507
F.3d 312, 318 (5th Cir. 2007) (“[W]ithout more than
credentials and a subjective opinion, an expert’s
testimony that ‘it is so’ is not admissible.”); see also
Viterbo v. Dow Chem. Co., 826 F.2d 420, 424 (5th Cir.
1987).

That is,“[i]t is not so simply because an expert says
it is 80.” Gammill, 972 S.W.2d at 726; General Motors
Corp. v. Iracheta, 161 S.W.3d 462, 470 (Tex. 2005) (the
mere possibility that it occurred as the expert opined was
not enough; expert excluded — a “bare opinion” is “not
enough”). Instead, as discussed below, proper
foundation without speculation or conclusory statements
is required.

b. Proper foundation

“[I]f the foundational data underlying opinion
testimony are unreliable, an expert will not be permitted
to base an opinion on that data because any opinion
drawn from that data is likewise unreliable.” Merrell
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Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 714
(Tex. 1997). Also,“[i]f an expert’s opinion is based
on facts that are materially different from the facts in
evidence, then the opinion is not evidence.” General
Motors Corp. v. Sanchez, 997 S.W.2d 584, 596 (Tex.
1999); see also Rayon v. Energy Specialties, Inc., 121
S.W.3d 7, 20 (Tex. App.—Fort Worth 2002, no pet.)
(professional engineer properly excluded as an expert
because he based assumption on an unproven fact).

Daubert also recognized the importance of
ensuring that an expert’s testimony “rests on a
reliable foundation.” Daubert, 509 U.S. at 597. The
court in Kumho Tire also acknowledged the need for
a reliable foundation, stating that “the trial judge
must determine whether the testimony has ‘a reliable
basis in the knowledge and experience of [the
relevant] discipline” by analyzing the “testimony’s
factual basis, data, principles, [and] methods.”
Kumho Tire, 526 U.S. at 149.

For example, in Cooper Tire, the Texas Supreme
Court applied this reasoning when it held that a tire
expert’s opinion was unreliable and thus
inadmissible. Cooper Tire, 204 S.W.3d at 803. The
expert claimed that the inner surfaces of the tire had
been contaminated with wax, yet he offered no proof
of contamination. /d.  The court noted that
foundation proof of the contamination was lacking
and therefore, his opinion was excluded. /d. On the
other hand, a court is not to decide if the expert’s
conclusions are correct, only if based on reliable data,
methodology and application. Gammill, 972 S.W.2d
at 728.

c. Opinion cannot be mere speculation

Federal and state courts have recognized that
expert testimony based on speculation and possibility
is unreliable and inadmissible. See Viterbo, 826 F.2d
at 422; Havner, 953 S.W.2d at 712; Schaefer v. Tex.
Employers’ Ins. Ass’n, 612 SW.2d 199, 204 (Tex.
1980); Hess Il v. McLean Feedyard, Inc., 59 S.W.3d
679, 686 (Tex. App.—Amarillo 2000, pet. denied)
(affirming no-evidence summary judgment because
causation expert’s affidavit was “based completely
upon speculation and surmise,” which “amounts to
no evidence”). An expert’s opinion should be
excluded when it piles “speculation on speculation
and inference on inference.” Marathon Corp. v.
Pitzner, 106 S.W.3d 724, 729 (Tex. 2003). Likewise,
the Fifth Circuit has held that “[i]f an opinion is
fundamentally unsupported, then it offers no expert
assistance to the jury” and is unreliable. Viterbo, 826
F.2d at 422.

As an example, in Schaefer, the plaintiff
contracted a strain of tuberculosis and attempted to
trace the bacteria to his workplace. Id. at 204. An

expert testified that the infection was present where the
plaintiff worked, even though the particular strain that
the plaintiff contracted had not been identified and there
was no evidence that the bacteria was present where he
worked. /d. The Texas Supreme Court held the opinion
unreliable because it was no more than “mere
possibility, speculation, and surmise.” Id.; see also Am.
Cas. Co. v. Zachero, No. 11-07-183-CV, 2008 WL
5205642, *3 (Tex. App.—Eastland Dec. 11, 2008, no
pet.) (memo opin.) (noting that causation testimony
requires medical expert to opine within “reasonable
medical probability,” not possibility, speculation or
surmise, and citing Burroughs v. Wellcome Co. v. Crye,
907 S.W.2d 497, 500 (Tex. 1995)).

d. Testing

Although the extent to which the theory has been or
can be tested is merely one factor in the reliability
analysis, if the theory has not been tested, the evidence
may fail other Daubert/Robinson factors and ultimately
be inadmissible. An untested theory probably has not
been subjected to peer review or publication, its
potential rate of error is unknown, and it has likely not
been generally accepted by the scientific community.

This untested-theory phenomena is demonstrated in
both state and federal cases. See e.g., Mack Trucks, 206
S.W.3d at 580-81 (causation expert who did not analyze,
test or investigate characteristics of batteries like the
battery in the wrecked truck to support his opinion that
battery system caused the fire was properly excluded; his
testimony did no more than set out factors and facts that
were consistent with his opinion and thus was
unreliable); Cooper Tire, 204 S.W.3d at 806 (testimony
of plaintiffs’ tire failure expert was of no assistance to
the jury because his opinion was unsupported by any
measurements, testing, references to peer-reviewed
studies, proof of acceptance in scientific community or
proof of use in non-judicial contexts); Volkswagen, 159
SW.3d at 905 (Tex. 2004) (plaintiffs’ accident
reconstruction expert did perform any tests or cite any
publications to support his theory and thus theory was
unreliable); Valero v. Ford Motor Co., 2001 WL
1617181 (Tex. App.—San Antonio, Dec. 19, 2001, no
pet.) (not designated for publication) (plaintiffs’
mechanical engineering expert’s failure to perform tests
and rule out alternative causes rendered his opinion
unreliable).

Indeed, one federal court described the testing
factor as follows:

The first factor — whether the theory or
conclusion can be and has been tested — has
been described as the ‘most significant
Daubert factor,” Cummins v. Lyle Industries,

93 F.3d 362, 368 (7th Cir. 1996), and
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numerous cases have held that the failure to
subject a proffered opinion to scientific
testing justifies exclusion. E.g., Brooks v.
Outboard Marine Corp., 234 F.3d 89, 92
(2d Cir. 2000) (holding that failure to test
theory of causation justified exclusion of
expert testimony); Moore, 151 F.3d at 279
(same); Pride v. BIC Corp., 218 F.3d 566,
577-78 (6th Cir. 2000) (holding that theory
of manufacturing defect properly excluded
where experts failed to timely conduct
reliable testing or validate theory by
reference to generally accepted scientific
principles); Bourelle v. Crown Equipment
Corp., 220 F.3d 532, 536-38 (7th Cir. 2000)
(holding that alternative design theory
properly excluded where expert conducted
no scientific testing in support of theory).

Garcia v. BRK Brands, Inc., 266 F. Supp. 2d 566,
574 (S.D. Tex. 2003) (rejecting opinion based on
untested theory); see also Dhillon v. Crown Controls
Corp., 269 F.3d 865, 870 (7th Cir. 2001) (personal
opinion may not suffice if theory lends itself to
testing).

Tested theories also may be subject to challenge.
If the expert cannot explain how the research or tests
he relies on support his conclusion, the expert cannot
close the analytical gap between the foundation he
relies on and his opinion. Volkswagen of America v.
Ramirez, 159 S.W.3d 897, 906 (Tex. 2004); Paz, 555
F.3d at 389; Black, 171 F.3d at 313. Moreover,
courts generally require “substantial similarity”
between circumstances at the time of the experiment
and at the time of the event in question. ‘“When there
is dissimilarity in the conditions, the admission of the
experiment is within the trial court’s discretion if the
differences are minor and explained to the jury.” See,
e.g., Lincoln v. Clark Freight Lines, Inc., 285 S.W.3d
79, 84 (Tex. App.—Houston [1st Dist.] 2009, no pet.
(holding that testing done under substantially similar
circumstances formed reliable basis for expert
testimony). Garcia also rejected theories based on
unreplicated and dissimilar tests as irrelevant:

While a single test might constitute
‘sufficient facts or data’ under Rule 702
where repeated tests are unavailable or
impracticable because of prohibitive
expense or other reasons, this is certainly
not such a case. Further, both experts used
smoke detectors models other than the
SA67D in their tests, and neither [expert]
made sufficient attempts to replicate the

conditions in [the] residence prevailing at the
time of his death.

Garcia, 266 F. Supp. 2d at 574. As addressed below in
subsection (j), the Texas Supreme Court may have an
opportunity to address when and how the testing factor
applies. See Whirlpool v. Comancho, 215 S.W.3d 88
(Tex. App.—Corpus Christi 2008, pet. granted);
Whirlpool v. Comancho, No. 08-0175, Petitioner’s Brief
on the Merits at 35 (asking the Supreme Court to clarify
that Daubert/Robinson standards apply to the safer
alternative design element in products cases).

PRACTICE TIP: If the expert did no testing, be
prepared to explain why not. If the expert did
testing, be ready to explain how it is substantially
similar to events at issue.

e. Case studies, peer review and publications

Failure to show the Daubert/Robinson factors on
peer review, case studies, learned publications and the
like also can render testimony unreliable. See, e.g.,
Hackett v. Littlepage & Booth, PA, No. 03-08-56-CV,
2009 WL 416620 (Tex. App.—Austin Feb. 20, 2009, no
pet.) (memo opin.) (medical expert testimony unreliable
to show causation when did not rule out other causes and
did not show underlying studies, peer reviews or medical
publications to support theory that drug caused or
worsened renal condition).

f.  Objective standards within degree of certainty

For an expert’s testimony to be admissible, the
expert must testify to a reasonable degree of certainty.
Black, 171 F.3d at 310; Havner, 953 S.W.2d at 711. In
Black, the Fifth Circuit stated that it was the plaintiff’s
burden to prove “to a reasonable degree of medical
certainty, based on [a] reasonable medical probability
and scientifically reliable evidence,” that her condition
was caused by an injury at defendant’s store. Black, 171
F.3d at 310. But mere use of “magic words” without
proper foundation or methodology is not sufficient. See
Mitchell Energy Corp. v. Bartlett, 958 S.W.2d 430, 446
(Tex. App.—Fort Worth 1997, pet. denied) (holding
expert testimony no evidence of causation when he
relied on unspecified published literature despite saying
that he reached his conclusions “with[in] a reasonable
degree of scientific certainty”).

g. Standard of care testimony

Expert testimony may be needed to establish a duty
of care for negligence cases. For example, in a
specialized industry, expert evidence may be necessary
to establish a duty to conform to a particular “standard of
care for inspecting and maintaining” the equipment at
issue. See FFE Transp. Servs. v. Fulgham, 154 S.W.3d
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84, 91-92 (Tex. 2004) (directed verdict proper in
absence of expert testimony to establish duty to
conform to what standard of care in inspecting and
maintaining refrigerated trailers). The supreme court
expressly required expert evidence that would show
at least “the frequency and type” or ‘“nature” of
inspection a reasonable member of the industry
would follow; merely saying there is a “duty to
inspect” does not suffice. See id. at 91-92.°

h. Toxic-tort causation issues

In toxic torts cases, a plaintiff must show general
and specific causation. “General causation describes
whether a substance is capable of causing a particular
injury or condition in the general population, while
specific causation describes whether a substance
caused a particular individual’s injury....Proving one
type of causation does not necessarily prove the
other, and both are needed for a plaintiff in a toxic-
tort suit to prevail.” Merck & Co. v. Ernst, No. 14-
06-835-CV, 2009 WL 1677857 (Tex. App.—
Houston [14th Dist.] June 4, 2009, no pet. h.) (citing
Havner). “To survive a legal sufficiency review, a
claimant must...show a substantially elevated risk. A
claimant must show that he or she is similar to those
in the studies.” Id. (reversing judgment when experts
reached speculative conclusion on specific causation
based on facts not in evidence, leaving no evidence to
support jury findings); Plunkett v. Connecticut Gen.
Life Ins. Co., 285 S.W.3d 106, 118 n.8 (Tex. App.—
Dallas 2009, no pet. h.) (toxic tort cases require
general and specific causation proof); see also
Seaman v. Seacor Marine, LLC, 2009 WL 1158799
(5th Cir. Apr. 30, 2009) (noting that courts apply
two-part test in toxic-tort cases).

The failure of epidemiological studies to meet
the Havner requirements may not raise a fact issue on
general causation. See Wells v. Smithkline Beecham
Corp., No. A-06-CA-126-LY, 2009 WL 564303
(W.D. Tex. Feb. 18, 2009) (holding study that met
Havner’s “double the risk™ statistical requirement
also subject to review under Bradford Hill criteria
and ultimately deciding no fact issue raised on

* See also Simmons v. Briggs Equip. Trust, 221 S.W.3d
109, 114-15 (Tex. App.—Houston [1st Dist.] 2006, no
pet.) (summary judgment proper when lack of expert
testimony to establish how o