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Featured Decision Editor’s Choice

Dura Pharmaceuticals, Inc. v. Broudo,
125 S. Ct. 1627 (2005).

The United States Supreme Court recently ruled that
investors may not rely solely on an inflated purchase
price as the cause of the relevant economic loss
needed to establish “loss causation.”  The Court of
Appeals for the Ninth Circuit incorrectly held that a
plaintiff may adequately allege that defendant’s fraud
caused an economic loss, or “loss causation”, by first
alleging and subsequently establishing that “the price
… on the date of purchase was inflated because of
the misrepresentation.”  339 F.3d 933, 938 (9th Cir.
2003) (emphasis in original).

The present securities fraud class action was filed
by purchasers of Dura stock between April 15, 1997
and February 1998, against Dura and certain man-
agers and directors, claiming that the company pro-
vided false and misleading statements regarding
“both Dura’s drug profits and future Food and Drug
Administration (FDA) approval of a new asthmatic
spray device” which led the stockholders to purchase
Dura securities at an artificially inflated price.

In a fraud-on-the-market case, the presence of an
inflated purchase price alone will not “constitute or
proximately cause the relevant economic loss” due
to the myriad of factors that may later affect the price,
since the plaintiff has not suffered any loss at the
time of the purchase.  Dura Pharmaceuticals, 125
S.Ct. 1627, 1631.  The Ninth Circuit’s “inflated pur-
chase price” approach is inconsistent with the com-
mon law basis of the securities fraud action (which
has long held that a plaintiff must also show actual
economic loss), as well as with the holdings of other
courts of appeals, and the objective of the Private
Securities Litigation Reform Act of 1995, which ex-
pressly shifts to plaintiffs the burden of proving that
defendant’s misrepresentation “caused the loss for
which the plaintiff seeks to recover.”  § 78u-4(b)(4).
The Ninth Circuit’s approach would incorrectly al-
low a plaintiff to recover without having to prove the
two traditional elements of proving proximate cau-
sation and economic loss.

In the present case, the plaintiffs’ complaint is le-
gally insufficient for failure to show that the “artifi-
cially related purchase price” is a relevant economic
loss or any causal connection between the loss and
the misrepresentation of Dura’s “spray device.”
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Class certification hearings have been active battlefields
for using (or attempting to use) expert witnesses, both in
support of and in opposition to class treatment.  However,
the uncertainty created by Supreme Court decisions has
resulted in a variety of judicial approaches in deciding
whether and how experts should be used and whether
Daubert scrutiny should apply.  Although no clear stan-
dard has emerged, the dilemma does not seem to have de-
terred experts’ involvement in certification challenges,
where they have played significant roles in a variety of class
factors.

Standards for Experts in Class Certification

Experts in class certification have often been challenged
on the basis that their use runs afoul of the Supreme Court’s
1974 decision in Eisen v. Carlisle & Jacquelin.1  That case
held that a judge should not “conduct a preliminary in-
quiry into the merits of a suit in order to determine whether
it may be maintained as a class action.”2    Eight years
afterwards, however, the Supreme Court decided General
Telephone Co. of the Southwest v. Falcon,3 an employment
discrimination case, and held that the commonality and
typicality elements of Rule 23 treatment could not be pre-
sumed based on the mere allegation of racial discrimina-
tion.  It directed the trial court to do a “rigorous” analysis
that  “generally involves considerations that are ‘enmeshed
in the factual and legal issues comprising the plaintiff’s
cause of action.’ ”  Although some issues might be “plain
enough” from pleadings, the Court recognized that “some-
times it may be necessary for the court to probe behind the
pleadings.”4

The interplay between the Eisen and Falcon decisions
has created fertile ground for disagreement over whether,
and how, an expert’s testimony may be considered in con-
nection with class certification.  In 2001, for example, the
Second Circuit in In re Visa Check/Mastermoney Antitrust
Litigation5 held that the question for the district court in
considering the plaintiff’s expert is whether the evidence is
sufficient to demonstrate common questions of fact war-
ranting certification of the proposed class, not whether the
evidence will ultimately be persuasive.6  Very recently the
Fifth Circuit, however, in Unger v. Amedisys Inc.,7 reversed
a district court’s certification of a class and remanded for
further findings regarding the existence of an “efficient
market,” noting that expert analysis might be helpful and
even suggesting advance consideration of admissibility of
such expert testimony before relying on it for class certifi-
cation.8

The significance of class action treatment and the com-
plexity of issues associated with certification underscore
the importance of the courts’ decisions on whether and

when expert testimony may be put in the mix of consider-
ing Rule 23 elements.  Courts have not agreed on whether
to conduct a full Daubert9 analysis, or some portion, or
none at all.  Some courts express that their reluctance to
apply a Daubert  inquiry is due to an Eisen concern that
they not evaluate the merits of the case.  Yet experts can
and have had a significant impact on the size and scope of
a class, subclassing, and whether a class should be certi-
fied at all.

The result has been uncertain and diverse efforts to
conduct the “rigorous analysis” directed by Falcon while
avoiding the bar imposed by Eisen against conducting a
preliminary determination on the merits.  Notwithstand-
ing the uncertainty of the process, it can be said that a
significant number of courts have assessed the qualifica-
tions, methodology and opinions of experts in connection
with determining whether to certify classes.

Consideration of Experts for Certification

Numerous areas of the law have attracted efforts to gain
class treatment.  These include securities, environmental,
mass torts, employment discrimination, and antitrust.
Plaintiffs have often submitted expert testimony to assist
in meeting their burden under Rule 23 elements; defen-
dants increasingly use experts to oppose certification.
Experts have offered testimony relating to factors of
numerosity, typicality, commonality, and predominance,
as well as threshold issues such as standing and a num-
ber of other areas.  Some recent illustrative examples:

Securities:  In securities cases, class claims typically
rest on fraud-on-the-market allegations, in an effort to avoid
individual reliance and materiality contests.  The theory is
that an efficient market sets a market price for securities
that reflects all material information and thus, one who
buys relying on the market price also relied on the infor-
mation incorporated in the market price.10 No apparent
Daubert challenge was made.11 Assessments of intra-class
conflicts required in In re Seagate Technology II Securities
Litigation include a preliminary evidentiary hearing on is-
sues related to the merits, such as the level of price infla-
tion and trading volumes.

Environmental:  In environmental or toxic tort cases,
testimony is often offered through hydrologists and toxi-
cologists, epidemiological and various other studies to show
causation.12  In Doerr v. Mobil Oil Corp.,13 for example, the
court of appeals affirmed a district court’s consideration of
expert testimony on the causation issue in an oil discharge
case.  The court of appeals ruled that the trial court had
appropriately performed its “gatekeeping” role under the
Louisiana counterpart to Daubert in admitting the expert
testimony.

Employment discrimination:   In Hnot v. Willis Group
Holdings Ltd.,14  the plaintiffs in a gender discrimination
case moved for class certification, proffering statistical
analyses from experts regarding disparate treatment of
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women.  The court rejected the defendants’ Daubert chal-
lenge, which was supported by competing expert testimony
showing that the plaintiffs’ expert analyses were flawed,
holding that such arguments had “minimal force at the
class certification stage” and that “only a plausible posi-
tion needs to be set forth.”15

Antitrust:   In Blades v. Monsanto Co.,16 the court of
appeals affirmed a district court’s denial of class certifica-
tion in a price-fixing conspiracy case.  The trial court had
refused to exclude on Daubert grounds the testimony of
the plaintiffs’ expert on the issue of antitrust impact, stat-
ing its belief that “it is appropriate for me to consider all
evidence at this stage of the proceedings.”17  After consid-
ering the expert’s testimony, however, the district court
found that the expert had failed to demonstrate that anti-
trust impact could be demonstrated on a “class-wide ba-
sis,” precluding a finding that common issues predomi-
nated under Rule 23.  The court of appeals agreed and
rejected the plaintiffs’ contention that the district court had
improperly resolved disputes between the parties’ experts
going to the merits of the case.  According to the court of
appeals, it was appropriate for the trial court to resolve, at
the class certification stage, “expert disputes concerning
the import of evidence concerning the factual setting [of
the case]—such as economic evidence as to business op-
erations or market transactions.”18

Standing:  Lack of standing will make a plaintiff an
atypical and inadequate representative of the class.19 Com-
peting expert testimony on the issue of standing for 1933
Act claims was decided in connection with request to cer-
tify a plaintiff class including aftermarket purchasers in
Krim v. pcOrder.com, Inc.20  Without explicitly citing Daubert
factors, the court of appeals affirmed the trial court’s re-
jection of the plaintiff’s expert who opined that standing
could be shown through binomial statistics to show a high
probability that at least one of the shares purchased in the
aftermarket originated in the challenged stock offerings.

Conclusion

Even absent uniformity in the standards courts are
applying for consideration of experts and for measuring
admissibility of their testimony, it appears certain that ex-
perts will continue to be present in many class action hear-
ings.   �
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