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Texas law has recognized shareholder derivative suits for more than a century.   As such suits1

are nominally brought on a corporation’s behalf, we have long required that a shareholder first

demand that the corporation bring the suit itself, unless such a demand would be futile.   But it does2

not appear we have ever specified what such a demand must include.

In 1997, the Legislature amended the Texas Business Corporation Act to require such

demands in all cases (even if it is futile), and that the demand be made “with particularity.”  The

question here is whether a two-sentence demand was inadequate because it failed to state a
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shareholder’s name or state the claim with particularity.  The courts below held it was not; we

disagree, and thus grant mandamus relief.

I. Background

Lancer Corporation, a Texas corporation headquartered in San Antonio, manufactured

beverage dispensers.  In October 2005, Lancer agreed to a buyout by Hoshizaki America, Inc., with

Lancer’s shareholders to receive $22 per share.  Two months later (and about a month before the

merger was to close), a law firm faxed a letter to Lancer’s board insisting that the merger be

cancelled within 24 hours “in light of a superior offer” of $23 per share.  Three days later, the same

firm filed this derivative suit on behalf of shareholder Virginie Dillingham seeking an injunction to

halt the merger and declaratory relief against the board members.  

Lancer’s shareholders overwhelmingly approved the merger in January 2006, and on

February 2nd Lancer merged into Hoshizaki and ceased to exist.  Dillingham never sought a hearing

on her injunction request, and after the merger amended her petition to seek rescission of the merger,

damages on behalf of Lancer, and attorneys’ fees. 

 The Defendants — all eight former directors of Lancer — filed a motion to dismiss this suit

for failure to send a proper presuit demand.  After the trial court and court of appeals denied relief,3

the Defendants sought mandamus relief in this Court.  
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II. Is Abatement Required?

As an initial matter, we must decide whether this case should be abated for reconsideration

by a successor judge.  The motion to dismiss here concerns a suit filed in the 288th District Court

in Bexar County.  After oral arguments in this Court, Judge Sol Casseb III replaced Judge Lori

Massey as judge of that court.  Normally, this would require abatement for reconsideration, as

“[m]andamus will not issue against a new judge for what a former one did.”4

But Judge Massey never heard the relators’ motion.  Under Bexar County’s central docket

system, pretrial motions are generally heard by a presiding judge — one of the county’s 13 civil

district judges who rotate monthly in that position.   The motion here was actually heard and denied5

by Judge Gloria Saldaña, who remains in office.  The question is whether to abate this case for

reconsideration when the judge that ceased to hold office never ruled on the motion, and the judge

that did rule on it is still in office.

We hold that abatement is not required in these circumstances.  The proper respondent in a

mandamus action is “the person against whom relief is sought.”   For judicial orders, that should6

generally be the judge who made the ruling.  For example, in Remington Arms Co., Inc. v. Caldwell,

we held the proper respondent in a challenge to a discovery sanction was the assigned judge who

issued it rather than the presiding judge of the court in which the case was filed.  7
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But the courts of appeals have split on this issue.  Some have held that the respondent in a

mandamus proceeding should be the presiding judge rather than the judge who signed the challenged

order.   Others have held the opposite — that the respondent should be the judge who signed the8

order rather than the presiding judge.   One has simply addressed the writ to both.9 10

The only reason stated in any of these cases for naming a judge other than the one who signed

the order is that the presiding judge alone has authority to sit in the case in the future.   But it is11

never entirely predictable who will preside over a case when it returns to a trial court, as Texas law

allows judges to sit for one another whenever they choose.   This is especially true in counties with12

a central docket like Bexar County, as the presiding judge hearing pretrial matters changes monthly.

Generally, of course, the respondent is not critical in mandamus proceedings, as only the real

party in interest actually appears, argues, and is affected by the outcome.  Indeed, on at least two

occasions we have changed the respondent on our own motion in a final opinion conditionally
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granting the writ.   Of course, the writ must be directed to someone, but in the final analysis any13

judge sitting in the case after mandamus relief is granted would be compelled to obey it.14

Accordingly, we adhere to the more practical rule treating the judge who signed the order as the

respondent.  As the judge who signed the order here has not left office, the abatement rule does not

apply.

III. The Demand Requirement In Texas Derivative Actions

The contours of the demand requirement in Texas law have always been somewhat unclear,

in part because shareholder derivative suits have been relatively rare.   The original 1941 rules of15

civil procedure imposed a demand requirement in derivative suits, but that provision was repealed

four months after it became effective.   It reappeared in 1973 in article 5.14 of the Texas Business16

Corporation Act, which required that an initial pleading state “[w]ith particularity, the efforts of the
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plaintiff to have suit brought for the corporation by the board of directors, or the reasons for not

making any such efforts.”17

In 1997, the Legislature extensively revised the Texas Business Corporation Act “to provide

Texas with modern and flexible business laws which should make Texas a more attractive

jurisdiction in which to incorporate.”   Included were changes to article 5.14 to conform Texas18

derivative actions to the Model Business Corporation Act.  Article 5.14(C) now provides that “[n]o

shareholder may commence a derivative proceeding until . . . a written demand is filed with the

corporation setting forth with particularity the act, omission, or other matter that is the subject of the

claim or challenge and requesting that the corporation take suitable action.”  Unlike Texas law for

a century before, the new provision requires presuit demand in all cases; a shareholder can no longer

avoid a demand by proving it would have been futile.19

IV. Was This Demand Adequate?

The demand letter at issue here was directed to Lancer’s board, and stated in its entirety as

follows:

We write to insist that you confirm to us, in writing, no later than noon on
Wednesday, December 21, 2005, that, in light of a superior offer having been
received for the Lancer Corporation (“Lancer” or the “Company”) at $23 per share,
you are taking no further steps to consummate or in any way facilitate the previously
announced sale to Hoshizaki America, Inc. (“Hoshizaki”) at $22 per share.  Your
fiduciary obligations require that you fully and fairly consider all potential offers and
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that you disclose to shareholders all of your analysis that leads to your
recommendation regarding the pending sale to Hoshizaki or any other offers made.

The Defendants assert the demand was insufficient because it failed to (1) state the name of

a shareholder, or (2) describe the subject of the claim with particularity.  We address each in turn.

A. Must a Demand Identify a Shareholder?

Article 5.14 does not expressly state that a presuit demand must list the name of a

shareholder.  But because parts of the article and most of its purposes would be defeated otherwise,

we hold that a demand cannot be made anonymously.

The statute here provides that “[n]o shareholder may commence a derivative proceeding until

. . . a written demand is filed.”   It expressly limits standing to shareholders who owned stock “at20

the time of the act or omission complained of.”   It requires that the demand state the “the subject21

of the claim or challenge” that forms the basis of the suit.   And it tolls limitations for 90 days after22

a written demand is filed.   Given the interrelation between the demand and the subsequent suit, it23

is hard to see how or why the demand could be made by anyone other than the shareholder who will

file the suit.

Of course, requiring the demand to come from the putative plaintiff is not the same as

requiring that it state the plaintiff’s name.  But for several reasons we believe it must.
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First, article 5.14 presumes that a corporation knows the identity of the shareholder making

the demand.  The article prohibits filing suit until 90 days after the demand “unless the shareholder

has earlier been notified that the demand has been rejected.”   The tolling provision suspends24

limitations for the shorter of 90 days or “30 days after the corporation advises the shareholder that

the demand has been rejected.”   For a corporation to “notify” or “advise” the shareholder of25

rejection, it must know who the shareholder is.

Second, the identity of the shareholder may play an important role in how the corporation

responds to a demand.  “The identity of the complaining shareholder may shed light on the veracity

or significance of the facts alleged in the demand letter, and the Board might properly take a different

course of action depending on the shareholder’s identity.”   In other words, a demand from Warren26

Buffett may have different implications than one from Jimmy Buffett.

Third, a corporation cannot be expected to incur the time and expense involved in fully

investigating a demand without verifying that it comes from a valid source.  Article 5.14 sets out a

procedure for independent and disinterested directors to conduct an investigation and decide whether

the derivative claim is in the best interests of the corporation.   If they determine in good faith that27

it is not, the court must dismiss the suit over the plaintiff’s objection.   It would be hard to imagine28
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requiring these procedures, especially in cases like this one involving an imminent corporation

merger, at the instance of someone who could in no event file suit.   

Finally, we are concerned with the potential for abuse if demands can be sent without

identifying any shareholder.  The letter here was on the letterhead of a California law firm whose

principal prosecuted hundreds of stockholder derivative actions,  and later pleaded guilty to paying29

kickbacks to shareholders recruited for that purpose.   His actions have been described by one30

federal court as the cause of much of the criticism about derivative suits: 

A direct target of Congress, singled out for much of the criticism of lawyers who
manipulate the securities laws to serve their own interest, was Milberg Weiss
Bershad Hynes & Lerach (“Milberg”), whose name partner, William Lerach, known
as the “King of Strike Suits,” had boasted, “I have the greatest practice in the world
because I have no clients. I bring the case. I hire the plaintiff. I do not have some
client telling me what to do. I decide what to do.”31

There are no such allegations in this case, but it would be unwise to wait for them to occur before

taking the possibility into account.

We agree with Dillingham that by writing article 5.14’s demand requirement in the passive

tense (barring suit until “a written demand is filed”), the Legislature did not require that shareholders

send the demand personally, as opposed to having someone do so on their behalf.  But requiring the

demand to state a shareholder’s name costs nothing; typing a name into the demand is not expensive
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and can cause no delay, assuming a shareholder exists who is entitled to make the claim.  Construing

article 5.14 as a whole, we hold that the demand required by the article must name the shareholder

on whose behalf it is made.   Because the demand here did not do so, and did not even purport to32

be made on behalf of any shareholder, it was inadequate.  

B. Was This Demand Stated “With Particularity”?

Article 5.14 is based largely on the Model Business Corporation Act, whose eight sections

all appear among the 12 sections of article 5.14.  But one of the notable differences between the two

is that the Model Act requires only that a presuit demand be in writing, while article 5.14 requires

a written demand “setting forth with particularity the act, omission, or other matter that is the subject

of the claim or challenge and requesting that the corporation take suitable action.”  Given this

deliberate insertion, the demand letter here cannot be what the Legislature had in mind. 

The only complaint and demand for action listed in this letter was that the Board stop the

Hoshizaki merger “in light of a superior offer . . . at $23 per share.”  The demand gives no reason

why the Hoshikazi offer was inferior other than what one can imply from the $1 difference in price.

All other things being equal, shareholders should of course prefer $1 more rather than $1 less.  But

in comparing competing offers for a merger, all other things are rarely equal.

A large number of variables may affect the inherent value of competing offers for corporate

stock.  A cash offer may prove more or less valuable than an offer of stock currently valued at the

same amount.  Competing bidders may be more or less capable of funding the offers they tender, or
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completing the transaction without antitrust or other obstacles.  Competitors may attach conditions

that make an offer more or less attractive in the short or long run.  

In a merger like this involving several hundred million dollars, one cannot say whether the

$23 offer was superior to the $22 offer without knowing a lot more.  A rule requiring that a

corporation always accept nominally higher offers, in addition to sometimes harming shareholders,

would replace the business judgment that Texas law requires a board of directors to exercise.   As33

a result, a board cannot analyze a shareholder’s complaint about a higher competing offer without

knowing the basis of that complaint.  As this demand said nothing about that, it was not stated “with

particularity” as required by article 5.14.34

The second sentence of the demand here added that the Board should “fully and fairly

consider all potential offers” and “disclose to shareholders all of your analysis” for recommending

the Hosizaki sale.  This bland statement of a corporate board’s duties could be sent to any board at

any time on any issue.  The demand did not suggest how the board had failed to consider other

offers, or what information it might be withholding.  Thus, it gives no direction about what Lancer’s

board should have done here.
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On appeal, Dillingham alleges further details of the Hoshizaki merger that she says show

Lancer’s board chose this merger because of the benefits it gave them personally rather than the

corporation.  We agree a derivative suit can serve as one important means of preventing a corporate

board from enriching themselves at the shareholders’ expense.  But the demand letter here said

nothing about any of that.

We do not attempt today to explore all the ways in which a demand might or might not meet

article 5.14’s “with particularity” requirement.  Whether a demand is specific enough will depend

on the circumstances of the corporation, the board, and the transaction involved in the complaint.

But given the size of this corporation and the nature of this transaction, this demand was clearly

inadequate.

V. Is Mandamus Available?

If a trial court fails to enforce the demand requirements of article 5.14, there is no

interlocutory appeal.   But that of course does not preclude mandamus review.   Mandamus may35 36

be available upon a showing that (1) a trial court clearly abused its discretion by failing to correctly

apply the law, and (2) the benefits and detriments of mandamus render appeal inadequate.37
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Dillingham concedes that if her demand was inadequate, dismissal was the appropriate remedy.38

Thus, the only remaining question is whether an appeal could adequately address the error.  

In balancing the benefits and detriments of delaying or interrupting a particular proceeding,

we must consider the purposes the Legislature was trying to accomplish.   Article 5.14 was adopted39

to preserve the principle that a corporation should be run by its board of directors, not a disgruntled

shareholder or the courts.   In some cases, this goal will not be defeated merely because a trial court40

proceeds with a shareholder derivative suit despite an inadequate demand.  

For example, if one shareholder is entitled to proceed with a derivative action based on a

proper demand, a board gains little by mandamus review of an improper demand by someone else.

The parties in a closely-held corporation may have various claims between them that require

litigation, regardless of whether a derivative claim is added to the mix.   And a corporation’s41

interests may be adequately protected by article 5.14’s provision for recovery of expenses if a

shareholder suit is prosecuted “without reasonable cause or for an improper purpose.”42
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But this case involves a multi-million dollar merger proceeding on an expedited schedule.

As the merger has now been completed, Lancer Corporation no longer exists.  It is thus too late for

its board to entertain a new analysis of the competing merger offers, or authorize an inquiry by

independent and disinterested directors.  Assuming as we must that the board would have given

proper consideration to this matter had it received a proper demand, that possibility is now foreclosed

because the demand fell so woefully short.  

“The most frequent use we have made of mandamus relief involves cases in which the very

act of proceeding to trial — regardless of the outcome — would defeat the substantive right

involved.”   Allowing this case to proceed to trial would effectively allow a shareholder to sue for43

damages connected with a merger without giving the corporation’s board an opportunity to make

such a decision for itself.  As that would defeat the substantive right the Legislature sought to

protect, we hold mandamus relief is warranted.

Accordingly, we conditionally grant the writ of mandamus and order the respondent to vacate

its order and enter a new order dismissing the plaintiff’s suit.  We are confident the trial court will

comply, and our writ will issue only if it does not.

____________________________________
Scott Brister
Justice
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