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IRS Issues 409A Document Correction Program
Immediate Action May Be Needed

The IRS has issued a Notice that describes a document correction program covering certain failures to comply with
Section 409A of the Internal Revenue Code (“409A"). 409A contains tax rules for nonqualified deferred compensation
arrangements. While this IRS program offers employers welcome relief from inadvertent drafting mistakes and other
failures to conform applicable documents to the requirements of 409A, it also raises some additional concerns.

This Alert addresses one of those concerns—a subtle distinction in the way a plan or agreement subject to 409A
provides for payment of amounts contingent on the employee’s (or other service provider's) execution of a release,
confidentiality, noncompete or other type of agreement.

The Notice states that an agreement subject to 409A cannot provide for a payment to an employee within a specified
number of days (such as within 60 days) following employment termination, so long as the employee signs a release
or other agreement within that time period. Leaving the timing of the payment to the employee’s decision regarding
when to sign the agreement is a violation of 409A, according to the IRS.

Rather, the agreement must provide that the employee will be paid on a specified date (such as on the 60™ day) after
employment termination, provided the employee signs the agreement by that date. Thus, timing of the payment is
fixed and cannot be paid earlier, even if the release or other agreement is signed sooner.

This problem can be corrected without penalty, so long as the correction occurs before the employee terminates
employment. Therefore, employers should review all employment and other agreements that are or may be subject to
409A for this and other potential violations in order to take advantage of available correction opportunities.

If you have any questions about the document correction program, please contact:
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Katy B. Zarolia
214.651.5121

katy.zarolia@haynesboone.com

haynesboone.com
Austin Dallas Fort Worth Houston Mexico City

Chris M. Kan
214.651.5944

chris.kang@haynesboone.com

Nellie Strong
214.651.5447

nellie.strong@haynesboone.com

Brian K. Giovannini
713.547.2025
brian.giovannini@haynesboone.com

Moscow New York Orange County Richardson San Antonio San Jose Washington, D.C.



http://www.haynesboone.com/Charles_Plenge/
mailto:charles.plenge@haynesboone.com
http://www.haynesboone.com/John_Collins/
mailto:john.collins@haynesboone.com
http://www.haynesboone.com/Greta_Cowart/
mailto:greta.cowart@haynesboone.com
http://www.haynesboone.com/Jesse_Gelsomini/
mailto:jesse.gelsomini@haynesboone.com
http://www.haynesboone.com/Susan_Wetzel/
mailto:susan.wetzel@haynesboone.com
http://www.haynesboone.com/Marilyn_Doolittle/
mailto:marilyn.doolittle@haynesboone.com
http://www.haynesboone.com/Tiffany_Walker/
mailto:tiffany.walker@haynesboone.com
http://www.haynesboone.com/James_Williamson/
mailto:james.williamson@haynesboone.com
http://www.haynesboone.com/Kirsten_Garcia/
mailto:kirsten.garcia@haynesboone.com
http://www.haynesboone.com/Katy_Zarolia/
mailto:katy.zarolia@haynesboone.com
http://www.haynesboone.com/Chris_Kang/
mailto:chris.kang@haynesboone.com
http://www.haynesboone.com/Nellie_Strong/
mailto:nellie.strong@haynesboone.com
http://www.haynesboone.com/Brian_Giovannini/
mailto:brian.giovannini@haynesboone.com

	IRS Issues 409A Document Correction Program

