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Proceed with Caution –  
New COBRA Subsidy Notices Pose Risks to Employers 

 
Employers are working frantically to comply with the new COBRA subsidy requirements of the American Recovery 
and Reinvestment Act of 2009 (the “Act”).  However, the rush to compliance poses significant dangers if employers 
rely on the guidance issued by the Internal Revenue Service and Department of Labor without careful review and 
use the Department of Labor sample notices without modification.  For example: 
 

• The definition of “involuntary termination” for purposes of the COBRA subsidy is extremely broad, and 
what constitutes an involuntary termination for purposes of the COBRA subsidy may not be an 
“involuntary termination” for purposes of an employer’s other plans or release agreements.  If any of an 
employer’s plans (such as severance or retiree medical plans) pay any benefits upon “involuntary 
termination”, use of the sample notices without clearly providing that the assistance eligible individual’s 
termination is “involuntary” solely for purposes of the COBRA subsidy (and not for purposes of any 
other company plans or agreements) may trigger other rights for the individual that were not intended. 

 
• The General Notice must be given to all eligible former employees (and their qualifying beneficiaries) 

who experienced a COBRA “qualifying event” between September 1, 2008 and December 31, 2009 
(including individuals who would not be eligible for the subsidy) and who either did not receive an 
election notice or received an election notice on or after February 17, 2009 that did not include the 
additional information required by the Act.  However, if the sample notice is used without modification, a 
recipient may be confused regarding his or her eligibility for the subsidy, particularly if he or she was not 
“involuntarily terminated”, thus resulting in an increased administrative burden to address recipients’ 
questions and concerns regarding the subsidy. 

 
• The Notice in Connection with Extended Election Periods should be provided to all assistance eligible 

individuals who incurred a qualifying event during the September 1, 2008 to February 16, 2009 period 
and did not elect COBRA coverage or elected it but then discontinued coverage, even if the employer 
believes the employee’s termination was voluntary or due to “gross misconduct” (as defined under 
COBRA).  The former employee may disagree with the employer’s classification of his or her 
termination as voluntary, and if the employer’s classification is incorrect, it will have failed to provide the 
former employee with the required notice. 

 
• An involuntary termination of employment for purposes of the COBRA subsidy includes a termination of 

employment that occurs when the employee enlists for or returns to active military duty.  This is not 
clear from the notices, and without modification, the language in the notices may lead these employees 
to believe they are not eligible for the COBRA subsidy. 

 
Even if your company has sent the notices that due are by April 18, 2009 without modification, you should consider 
modifying your forms prospectively to address the issues that may be caused by deficiencies in the sample notices.   
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If you have any questions or would like to discuss the requirements of the Act, please contact one of the attorneys 
listed below. 
  
 

Charles F. Plenge
(214) 651-5573 

charles.plenge@haynesboone.com
 

John M. Collins
(214) 651-5564 

john.collins@haynesboone.com

Greta E. Cowart
(214) 651-5592 

greta.cowart@haynesboone.com

Jesse J. Gelsomini
(713) 547-2233 

jesse.gelsomini@haynesboone.com
 

Susan A. Wetzel
(214) 651-5389 

susan.wetzel@haynesboone.com
 

Marilyn Doolittle
(713) 547-2901 

marilyn.doolittle@haynesboone.com
 

Tiffany Walker
(512) 867-8455 

tiffany.walker@haynesboone.com
 

James Williamson
(214) 651-5224 

james.williamson@haynesboone.com
 

Kirsten Jensen
(214) 651-5171 

kirsten.jensen@haynesboone.com
 

Katy Zarolia
(214) 651-5121 

katy.zarolia@haynesboone.com

Chris Kang
(214) 651-5944 

chris.kang@haynesboone.com

Nellie Strong
(214) 651-5447 

nellie.strong@haynesboone.com
 

Case J. Darwin
(713) 547-2216 

case.darwin@haynesboone.com
 

 Brian K. Giovannini
(713) 547-2025 

brian.giovannini@haynesboone.com
 

 
 
To ensure compliance with requirements imposed by U.S. Treasury Regulations, Haynes and Boone, LLP 
informs you that any U.S. tax advice contained in this communication (including any attachments) was not 
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or 
matter addressed herein.  
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