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February 29, 2008  
 

 
IRS DELAYS APPLICATION OF ITS HOLDING UNDER RECENT  

SECTION 162(M) EXECUTIVE PERFORMANCE PAY RULING 
 
As discussed in our “Benefits News Alert” dated February 7, 2008, the Internal Revenue Service (IRS) recently released Private Letter Ruling 
200804004 (the “PLR”), which denied federal income tax deductibility under section 162(m)(4)(C) of the Internal Revenue Code of 1986, as 
amended (the “Code”) for compensation payable to certain executive officers by a public corporation under an arrangement that provided for 
accelerated payments in the event of certain types of employment termination.   
 
Concerns arose about the timing for application of the IRS’s position, its impact on a company’s financial statements, and whether a company can 
continue to anticipate a tax deduction related to performance-based compensation that provides for the waiver of performance conditions upon 
certain employment terminations.  For financial statement purposes, private letter rulings issued by the Service can be considered when 
evaluating whether a tax position satisfies the “more likely than not” standard required under the Financial Accounting Standard Board’s 
Interpretation No. 48 (FIN 48).  If a tax benefit has been previously recognized for a position that no longer meets the “more likely than not” 
standard, then the prior accounting effect must be reversed in the first subsequent reporting year.  In addition, companies may be required to 
disclose the anticipated reduction in deferred tax assets in their financial statements. 
 
In light of these concerns, the IRS issued Revenue Ruling 2008-13 (the “Revenue Ruling”) on February 21, 2008, providing a transition 
period before application of the principles under the PLR.   
 
Although the Revenue Ruling confirmed the position set forth in the PLR, it provides that the IRS will not apply that position to disallow any 
deduction under Code section 162(m) for compensation paid pursuant to any plan, agreement or contract that contains payment acceleration 
provisions in the event of (i) involuntary termination without cause, (ii) voluntary termination with “good reason” and (iii) retirement, provided that 
either (a) the performance period applicable to such compensation begins prior to January 1, 2009 or (b) the compensation is paid pursuant to an 
employment agreement in effect as of February 21, 2008.  With respect to employment agreements, the exception will continue to apply until the 
agreement is renewed or extended, including any renewal or extension that arises automatically under the agreement (i.e., an “evergreen 
provision”).   
 
Publicly traded corporations should consider the following actions during the transition period: 
 

• Review any agreement providing performance-based compensation covered by Code section 162(m) (or acceleration of such 
compensation) to determine if it would permit payment upon the impermissible employment terminations (i.e., terminations other than 
death, disability and change in control) regardless of the level of performance attained; 

• If any agreement subject to Code section 162(m) contains such language, consider amending it, as necessary, so that the 
performance-based compensation will be paid only if actual performance is achieved or upon death, disability or change in control; and 

• Consider the implications for the company’s proxy disclosures related to performance-based compensation. 
 
If you have any questions regarding the foregoing, please feel free to contact one of the attorneys listed below. 
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In order to comply with certain U.S. Treasury regulations, we are informing you that any U.S. federal tax advice that may be contained 
in this document is not intended or written to be used, and cannot be used, by any person for the purpose of (i) avoiding 
any tax penalties that may be imposed by the Internal Revenue Service or any other U.S. federal taxing authority or agency or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed herein. 
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