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EXHIBIT F 
AUCTION PROCEDURES 

 
PROVISION DESCRIPTION 
Sale Assets to 
be Sold 

The Sale Assets (herein so called) to be sold and liabilities to be assumed are described 
in the Asset Purchase Agreement, attached hereto as Exhibit “A” (the “Asset Purchase 
Agreement”). 
 

Reserve Price The minimum purchase price for the Sale Assets (the “Reserve Price”) shall be for a sum 
certain equal to or in excess of $25 million, plus (i) the assumption of all of the Debtors’ 
post-petition ordinary course working capital liabilities (including accounts payable, 
workers’ compensation liability, and other current liabilities) and other liabilities as 
specified in the Asset Purchase Agreement, (ii) cure amounts, and (iii) ad valorem taxes.  
A more detailed description of the liabilities to be assumed by a purchaser is set forth 
in the Asset Purchase Agreement.   
 
Alternatively, the Debtors, with the consent of the Committee and without further 
order of this Court, may substitute the bid of an initial bidder for the Reserve Price.  In 
the event such substitution is made, notice shall be served as specified in the Notice of 
Auction section below.  Such initial bidder shall receive a Breakup Fee of $250,000. 
 

“As Is, Where 
Is” 

Except to the extent set forth in the Asset Purchase Agreement, substantially in the form 
attached hereto as Exhibit “A,” the sale of the Sale Assets shall be on an “as is, where is” 
basis and without representations or warranties of any kind by the Debtors, their agents, 
their estates, or any other party.  Except as otherwise provided in such Asset Purchase 
Agreement, all of the Debtors’ right, title and interest in and to the Sale Assets shall be 
sold free and clear of all known claims, liens, encumbrances, and interests (collectively, 
the “Interests”) in accordance with section 363 of the Bankruptcy Code or pursuant to a 
plan of reorganization, as applicable, with such Interests to attach to the net proceeds of 
the sale of the Assets. 
 
Each bidder shall be deemed to acknowledge and represent that it has had an opportunity 
to inspect and examine the Sale Assets and to conduct any and all due diligence 
regarding the Sale Assets prior to making its offer, that it has relied solely upon its own 
independent review, investigation and/or inspection of any documents and/or the Sale 
Assets in making its bid, except as expressly stated in these Bidding Procedures or, as to 
the Successful Bidder(s), the applicable Asset Purchase Agreement, and that it did not 
rely upon any written or oral statements, representations, promises, warranties or 
guaranties whatsoever, except as provided in the Asset Purchase Agreement, whether 
express or implied, by operation of law or otherwise, regarding the Assets, or the 
completeness of any information provided in connection therewith or the Auction. 
 

Notice of 
Auction 

Upon approval by the Court, and no later than November __, 2004, these auction 
procedures, including the time and place of the Auction, shall be served upon the 
following entities: 
 
a. The “Consolidated Creditor Mailing Matrix” as defined in the Amended Order 

Approving Debtors’ Motion to Establish Notice Procedures in these chapter 11 
cases; any party with an interest in the Sale Assets or property to be sold; and all 
non-Debtor parties to contracts or leases to be assumed and assigned or rejected 
as part of the sale;  

 
b. All parties identified by Trinity Capital, LLC (“Trinity”) as potential bidders at 

the Auction; 
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c. All parties that have previously signed confidentiality agreements in connection 
with a sale of some or all of the Debtors’ assets or equity interests; 

 
d. All parties designated by the Debtors, Trinity and the Committee; 
 
e. All parties previously contacted by Trinity or other professionals on behalf of the 

Debtors with respect to a possible sale of some or all of the Debtors’ assets; and 
 
f. NS Associates, Ltd (“NSA”), Commerce National Bank (“CNB”), Franklin 

Bank, State Bank, American Bank of Commerce (“ABC”), American Express 
Business Finance and General Electric Retail Finance Corporation (the “Secured 
Lenders”). 

 
A notice relating to the Auction and the proposed sale by the Debtors of the Sale Assets 
shall be sent to all equity security holders. 
 

Due Diligence All bidders (each, a “Potential Bidder”) who request an information packet relating to the 
Sale Assets shall be required to enter into a standard confidentiality agreement with the 
Debtors ( the “Confidentiality Agreement”).  Unless waived by the Debtors, Potential 
Bidders will also be required to provide the most current audited financial statements of 
the Potential Bidder, if available, or, if the Potential Bidder is an entity formed for the 
purpose of acquiring the Assets, current audited financial statements of the equity 
holder(s) of the Potential Bidder, or such other form of financial disclosure reasonably 
acceptable to Trinity and the Debtors. 
 
Upon (i) the execution of the Confidentiality Agreement, and (ii) a determination by 
Trinity and the Debtors that the Potential Bidder has established that it  has or is likely to 
have sufficient cash on hand to pay the cash portion of such bid on the Closing Date, the 
Debtors shall provide Potential Bidders reasonable access to their books and records, via 
an online database, a data room, and the Debtors’ management team to allow the 
Potential Bidder to conduct due diligence prior to the submission of a bid.   
 

Bid Documents Each Potential Bidder that wishes to be qualified as a Qualified Bidder ( as defined 
below) and continue to participate in the bidding process must delivery (unless 
previously delivered) to the Debtors, with copies to the Creditors’ Committee and the 
Secured Lenders, the following documents (the “Bid Documents”): 
 
a. A written offer for a sum certain (the “Bid Amount”) equal to or in excess of the 

Reserve Price to acquire the Sale Assets and assume the liabilities specified 
therein, substantially in the form of the Asset Purchase Agreement.  The Asset 
Purchase Agreement describes with specificity the Sale Assets to be purchased 
and the liabilities to be assumed by the Potential Bidder, as well as any contracts 
and leases to be assumed by the Debtors and assigned to the Potential Bidder or 
rejected pursuant to 11 U.S.C. § 365.  A bid may provide for the assumption of 
specific liabilities in addition to those set forth in the Asset Purchase Agreement 
with the consent of the affected creditors; 

 
b. Tender to the Debtors the sum of $500,000 representing a good faith deposit (the 

“Initial Deposit”), which the Debtors shall place in a segregated account. The 
Initial Deposit shall be paid to the Debtors or refunded to the Bidder as provided 
in the Asset Purchase Agreement; 

 
c. Evidence reasonably satisfactory to Trinity and Debtors, demonstrating that the 

Potential Bidder’s proposed bid meets the requirements for a Qualified Bid 
(defined below), including all relevant financial documents; and  
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d. All bidders shall be deemed to have consented to the core jurisdiction of the 
Court and to have waived any right to a jury trial in connection with any disputes 
relating to the Auction and/or the sale of the Assets. 

 
Discretionary 
Breakup Fee 

The Debtors and the Creditors’ Committee may determine that the prospects for 
competitive bidding at the Auction would be enhanced by their agreeing with a potential 
bidder that it should be granted a Breakup Fee if such person is not determined to be the 
Successful Bidder at the Auction.  In such event, the Debtors with the agreement of the 
Creditors’ Committee may agree to payment of a $250,000 Breakup Fee to such person 
that will be payable out of the proceeds of the closing of a transaction with another 
person who is determined to have submitted the highest and best bid. 
 

Bid Deadline Bids must be actually received by 12:00 noon. (Central Standard Time) on _______, 
December __, 2004 (the “Bid Deadline”).  Only those parties who submit Qualified Bids 
(as defined below) on or prior to the Bid Deadline shall be deemed to be “Qualified 
Bidders.” 
 
On or before December __, 2004, at 10:00 a.m. the Debtors, in consultation with the 
Creditors’ Committee, shall determine, and shall notify each Potential Bidder, whether 
the Potential Bidder has submitted acceptable Bid Documents so that such Potential 
Bidder may be considered a Qualified Bidder. 
 
Parties who are not Qualified Bidders will be permitted to participate at the Auction only 
if the Debtors and the Committee reasonably conclude that such parties participation in 
the Auction will enhance the prospects for higher and better bids. 
 

Qualified Bid A bid must meet each of the following requirements to be considered a qualified bid 
(“Qualified Bid”): 
 
a. Each bid must include the Bid Documents set forth above; 
 
b. Each bid must constitute a good faith, bona fide offer to acquire the Sale Assets 

for an amount equal to or in excess of the Reserve Price; 
 
c. Except for reasonable approval of the Court’s order approving the sale pursuant 

to the Sale Approval Hearing (as defined below), or otherwise, specified material 
adverse changes between the Bid Deadline and the Closing Date as set forth in 
the Asset Purchase Agreement, and other conditions that are customarily 
approved by the Court and, in each case, acceptable to the Debtors and the 
Committee or, if the Debtors object, to the Court, each bid shall not be 
conditioned on any terms or conditions, including but not limited to any of the 
following: financing, regulatory approval, shareholder approval, environmental 
contingencies, and/or the outcome of due diligence by the Potential Bidder;  

 
d. Each bid must remain irrevocable until the Closing Date; 
 
e. As a condition to making a bid, any Potential Bidder must have provided Trinity, 

with copies to the Debtors and the Committee on or before the Bid Deadline, 
with sufficient and adequate information to demonstrate, to the reasonable 
satisfaction of the Debtors that such bidder: (i) has the financial wherewithal and 
ability to consummate the acquisition of the Sale Assets and (ii) can establish an 
ability to provide all nondebtor counter-parties to the contracts, leases and 
franchise agreements to be assumed with "adequate assurance" of future 
performance as contemplated by section 365(b) of the Bankruptcy Code, if 
applicable; and 
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f. Any modifications to the Asset Purchase Agreement must be specified and such 
modification's economic impact quantified.  Modifications to the Asset Purchase 
Agreement may constitute grounds for a bid not being considered a Qualified 
Bid. 

 
In the event that a Potential Bidders' timely submitted Bid Documents fail to qualify as a 
Qualified Bid, the Debtors, with the consent of the Committee may allow such Potential 
Bidder to cure their bid or may waive any non-compliance at any time prior to 
commencement of the Auction. 
 

Auction and 
Bidding 
Increments 

If the Debtors, determine that there is at least one Qualified Bidder, the Debtors shall 
conduct an Auction sale of the Sale Assets in accordance herewith.  The Auction shall 
commence at ____ a.m. (Central Standard Time) on December __, 2004 at the offices of 
Haynes and Boone in Dallas, Texas. 
 
At the Auction, the Debtors and the Committee shall prescribe the method for the 
conduct of the Auction. 
 
The Auction may be continued to a later date, by making an announcement at the 
Auction.  No further notice of any such continuance will be required to be provided to 
any party. 
 
During the Auction, bidding shall begin initially with the highest and/or best Qualified 
Bid.  The initial minimum overbid shall be $350,000 more than the highest Qualified Bid 
if the person making the highest Qualified Bid has been vested with a Break Up Fee or 
$100,000 if no person has been vested with a Break Up Fee.  Subsequent bidding shall 
continue in minimum increments of at least $100,000.  Bidding at the Auction shall 
continue until such time as the highest or otherwise best bid is determined. 
 
All Qualified Bidders wishing to participate in the Auction shall appear in person at the 
Auction, or through a duty-authorized representative. 
 

Expenses Except for a person who has been vested with a Break Up Fee, each party submitting a 
bid shall bear its own expenses in connection with the sale of the Assets, whether or not 
such party is the Successful Bidder (as defined below) or the sale of the Sale Assets is 
ultimately approved.  Any transfer, sales or other similar taxes or fees to be paid in 
connection with the transaction shall be paid by the Successful Bidder. 
 

Winning Bid/ 
Back-up Bid 

Upon conclusion of the Auction, the Debtors and the Committee shall evaluate the cash 
and non-cash components of any Qualified Bids, and shall determine which bid is the 
highest and best offer for the Sale Assets (the "Highest and Best Bid") (the bidder having 
submitted a Highest and Best Bid is the "Successful Bidder"). 
 
The Successful Bidder shall immediately complete and execute all agreements, contracts, 
instruments, or other documents evidencing and containing the terms and conditions 
upon which the Winning Bid was made, including, without limitation, the Asset 
Purchase Agreement.  In addition, the Successful Bidder shall remit the Additional 
Deposit in the sum of $1 Million.  The Successful Bidder shall be bound by the 
applicable Asset Purchase Agreement, subject to the conditions thereof, including, 
without limitation, approval of the sale by the Court pursuant to the Sale Approval 
Hearing or otherwise. 
 
The Debtors and the Committee shall evaluate all bids and determine which bid (the 
“Back-up Bid”) would be the highest and best bid if the Highest and Best Bid does not 
close.  The Back-up Bid shall remain open until the Closing of the Highest and Best Bid.  
In the event the Highest and Best Bid does not close, then the Back-up Bid shall become 
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the Highest and Best Bid and Debtors will proceed to close on the Back-up Bid without 
further order of the Court. 
 

Sale Approval 
Hearing 

A hearing on the sale of the Sale Assets the "Sale Approval Hearing" will be take place 
on December __, 2004, at ____ a.m. before the Honorable Leif M. Clark, United States 
Bankruptcy Judge, in Courtroom ____ of the United States Bankruptcy Court for the 
Western District of Texas, San Antonio Division. 

Closing The consummation of the transactions contemplated hereby (the "Closing") shall take 
place at the offices of Haynes and Boone, LLP in Dallas, TX, commencing at 9:00 a.m. 
local time on the date as soon as practicable following the satisfaction or waiver of all 
conditions to the obligations of the parties to consummate the transactions contemplated 
by the Asset Purchase Agreement (other than conditions with respect to actions the 
respective parties will take at the Closing itself) as Debtors and the Successful Bidder 
may mutually determine (the "Closing Date.  
 
If the Successful Bidder fails to close the purchase of the Sale Assets by the Closing 
Date, other than as a result of a material breach by the Debtors, on the terms set forth in 
the applicable Asset Purchase Agreement (a "Purchase Default"), such Successful Bidder 
shall forfeit the Initial and Additional Deposits, and such Deposits shall be irrevocably 
retained by the Debtors as liquidated damages.   
 
In the event of a Purchase Default, the next highest or otherwise best Qualified Bid for 
the (the "Back-Up Bid”) shall be deemed to be the Highest and Best Bid, and the bidder 
submitting such bid will be deemed to be the Successful Bidder. 
 

Return of Initial 
Deposit 

The Initial Deposit (together with any interest thereon, if any, accruing prior to the 
Closing Date) and the Additional Deposit of any Successful Bidder shall be credited to 
the price paid for the Sale Assets by such Successful Bidder.  The Initial Deposit of any 
unsuccessful bidders will be returned as soon as practicable, but in no event later than 
five (5) days after the Closing Date unless such unsuccessful bid becomes a Back-Up 
Bid and subsequently the Successful Bid. 
 

Reservation of 
Rights 

The Debtors with the consent of the Committee, or if such consent is not obtained with 
the approval of the Court, shall have the right to reject any bid if the Debtors determine, 
in the reasonable exercise of their fiduciary duties, that such Qualified Bid is (i) 
inadequate or insufficient; (ii) not in conformity with the requirements of the Bankruptcy 
Code, any related rules or the terms set forth herein; or (iii) contrary to the best interests 
of the Debtors' estates. 
 

 


