Kids in the Crossfire

Summary Judgments
In Family Law Cases
By Lynne Liberato and Kate David
Before she got married,

your divorce client inherited $100,000.
During the marriage, she swept into a separate account all dividends,
interest, and income earned on the money. Despite these efforts, her
husband claims that the entire inheritance is community property.

In a premarital agreement, your client and his wife agreed that
the property acquired during the marriage would be the separate property of the party who earned it or whose property produced the income.
Now, his wife contends that the agreement is unenforceable.
Your client inherited a house

that had been the property of a
married couple who divorced. The couple’s divorce decree did not contain express language disposing of the house. Your client plans to sell the
home, so you have filed a suit for declaratory judgment to clear title.

Your client was divorced

20 years ago. The divorce decree did
not apportion his military retirement pay and did not have a residuary
clause. Now, his ex-wife has sued to partition his military retirement pay.

hese are examples of issues that may
be resolved through summary judgment disposition. Although most
family law cases are fact driven, summary judgment can be an effective way to
partially or fully resolve some family law
matters. This article offers guidance on
when to move for summary judgment in
a family law case.1

T

Summary Judgment Standards
Regardless of the area of law, there are
two types of summary judgments: traditional and no evidence. Understanding the
distinction is key to presenting an effective summary judgment — or opposing
one. To prevail on a traditional motion
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for summary judgment, the movant
must establish that no material fact exists
and that his or her claim or affirmative
defense is established as a matter of law.2
To prevail on a no-evidence summary
judgment motion, a movant must allege
that there is no evidence of an essential
element of the adverse party’s claim.3
Traditional Summary Judgment
A party with the burden of proof may
move for summary judgment by proving
as a matter of law entitlement to judgment by establishing each element of his
or her own claim or affirmative defense
as a matter of law.4 Therefore, almost all
traditional summary judgments must be

supported by competent summary judgment evidence. 5 Once the movant has
established his or her right to summary
judgment as a matter of law, the burden
shifts to the non-movant to present evidence that raises a genuine issue of material fact thereby precluding summary
judgment.6
No-evidence Summary Judgment
A no-evidence summary judgment is
essentially a pretrial directed verdict. 7
The party without the burden of proof
moves for summary judgment by alleging that the non-movant has no evidence
of a claim (or affirmative defense) on
which he or she has the burden of proof.8
To successfully oppose a no-evidence
summary judgment, the non-movant
must respond with more than a scintilla
of evidence to raise a genuine issue of
material fact.9
These standards apply to specific family law issues as follows.
Enforceability of premarital
and marital property agreements
The enforceability of premarital and
marital property agreements10 may be
determined by summary judgment disposition. 11 If you seek to enforce the
agreement, you may move for summary
judgment relying only on the agreement
itself.12 The agreement itself is sufficient
evidence on which to move for summary
judgment because, under Family Code
Section 5.46, there is a rebuttable presumption that the agreement is enforceable. 13 The par ty challenging the
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agreement as unenforceable has the burden to prove the agreement is unenforceable. Once you move for summar y
judgment, the burden shifts to your
opponent to come forward with enough
evidence to raise a fact issue on whether
the agreement is unenforceable.14
If your opponent is relying on an
involuntary execution defense, you may
consider filing a no-evidence motion for
summary judgment.15 To defeat summary judgment, your opponent must present enough evidence to raise a fact issue
concerning whether the agreement was
entered into voluntarily.16
Whether the agreement was unconscionable when it was signed is a matter
of law to be decided by the court.17 The
Houston 14th Court of Appeals noted
that an early determination of unconscionability is a better practice than waiting for submission of the case to a jury.18
Summary judgment may be one way for
the trial court to make this determination early in the proceedings.

Interpretation or application of law
A motion for summary judgment is
also appropriate when the resolution of a
question involving the interpretation or
application of law will resolve a family
law issue. The courts have determined
the following through summary judgment disposition:
● A court cannot divide military
benefits as community property in
a former spouse’s partition suit if
the final divorce decree, issued
before June 25, 1981, does not
divide the benefits or reserve jurisdiction to divide those benefits.22
● An employer may not be held
liable for failing to prevent two
employees from engaging in extramarital relations.23
● An employer does not have a duty
to voluntarily disclose the existence

and nature of an employee’s benefits to the employee’s spouse.24
● The United States may not be
ordered to pay a former spouse
directly her portion of her exspouse’s military retirement benefits based on sovereign immunity.25
● An agreement concerning the support of a non-disabled child over
18 is not enforceable when the
agreed order incorporating the agreement does not expressly provide
that the agreement’s terms are
enforceable as contract terms.26
Res judicata/collateral estoppel
Another situation that may call for
summary judgment disposition is if your
client’s family law issue has previously
been litigated either in Texas or in another state. Res judicata and collateral estop-

Interpretation of divorce decrees
To resolve a dispute over property,
you may file a motion for summary
judgment asking the court to interpret a
divorce decree to resolve a dispute over
property. If the divorce decree, when
read as a whole, is unambiguous concerning the property’s disposition, the
court may grant a summary judgment to
effectuate the order in light of the literal
language used. 19 Thus, even when a
divorce decree does not contain express
language disposing of a certain piece of
property (such as the house your client
inherited in the hypothetical), the court
may still grant a summary judgment if
the decree indicates the divorce court’s
decision to award the property solely to
one spouse.20
You can also use summary judgment
to dispose of disputes that are barred by
an agreement incident to divorce that a
party would not re-open the divorce and
that had been incorporated into your
client’s divorce decree.21
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pel precepts also apply in family law
cases. 27 For example, in Mossler v.
Shields,28 a woman was estopped from
bringing an action seeking to establish
the existence of a common-law marriage
because a divorce action, making the
same claim, had been dismissed with
prejudice by another Texas court. Likewise, summary judgment has been used
to dispose of an action that was already
litigated to final judgment in another
state.29 In Purcell v. Bellinger, the Texas
Supreme Court affirmed a summary
judgment barring a paternity action in
Texas after the issue had been litigated to
final judgment in New York.30
Characterization of property
Property possessed by either spouse is
presumed to be community property.31
However, traditional summary judgment

may be used in some instances to establish the separate nature of such property.
Partial summary judgment is available if
you can present uncontroverted evidence
that your client owned the property
before the marriage, without interruption, throughout the marriage.32 Partial
summary judgment may also be appropriate if you can present uncontroverted
evidence that a bank account is your
client’s separate property and that the
interest earned on the account (which is
community property) was not commingled with the account.33
Existence of the marital relationship
An informal (“common law”) marriage claim may also be disposed of by
summary judgment. A party that alleges
an informal marriage must prove that:
(1) the parties agreed to be married, (2)

Reliable and Accurate DNA Paternity Testing
The University of North Texas Health Science Center DNA
Identity Laboratory is led by DNA identity pioneer Dr. Arthur
Eisenberg, a long-term consultant to the FBI on human identity
testing. Our lab, accredited by the American Association of Blood
Banks, has 16 years of experience providing court-accepted,
rapid turnaround DNA testing for:
•
•
•
•
•

paternity
immigration
kinship/relatedness analysis
missing persons/unidentified human remains
heirship/estate
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after the agreement, they lived together
as husband and wife, and (3) they represented to others in Texas that they were
married.34 Also, both parties must possess the legal capacity to marry.35 The
informal marriage can be challenged by
summary judgment either by the movant
disproving one of the elements or by filing a no-evidence motion claiming that
the non-movant has no evidence to support one or more of the elements. For
example, summary judgment has been
used to dismiss a divorce action where
one of the parties to the alleged informal
marriage was under the age of 18 and
there was no evidence that the legal
requirements for written or judicial consent under the Family Code were met.36
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