The
Banking

Law Journal

Established 1889

An A.S. Pratt™ PUBLICATION November-December 2023

Financial Promotion of Crypto Assets
James Tinworth and Jack Spence

f(ﬁ LexisNexis



THE BANKING LLAW
JOURNAL

VYOLUME 140 NUMBER 10 November-December 2023

Editor’s Note: Comparative Law
Victoria Prussen Spears 503

A Road Not Taken: Where the U.S. Capital Proposal
Differs From Basel
Matthew Bisanz, Andrew Olmem and Jeffrey P. Taft 507

Federal Reserve Updates Framework for Stablecoins, Digital
Assets and Other New Tech Activities

Max Bonici, Christopher L. Boone and Connor J. Webb 516
Financial Promotion of Crypto Assets
James Tinworth and Jack Spence 521

The Commercial Activity Exception Stands Strong
Timothy E. Powers, Emily Fuller and Eric Worthington 526

NAV Facilities: A Potential Liquidity Solution?
Jennifer M. Morgan, Jeffrey Misher, Rachel Shepardson and
Olivia Stewart 529

Regulators Replace Policy Statement on Troubled CRE Loans and

Allow Short-Term Accommodations

Thomas R. Fileti, Jeremy R. Mandell, Alexa I. Tirse, Jason Shafer and

Deana Gonzales 533

Analysis and Strategic Implications of Consumer Financial
Protection Bureau v. Brown
Anthony E. DiResta and Diego J. Troncoso Breton 538

New York Enacts Disclosure Requirements for Commercial
Financing Transactions
Brian H. Montgomery 543

Understanding and Interpreting Document Text of Letter of
Credit from the Perspective of the Humei Case
Wang Dongtao 546

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call or email:

Matthew T. Burke at . (800) 252-9257
EMmail: oo matthew.t.burke @lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,
please call or email:

Customer Services Department at . .. . ..................... (800) 833-9844
Outside the United States and Canada, please call .............. (518) 487-3385
Fax Number . . . .. ... (800) 828-8341
Customer Service Website . . .. ............. http://www lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account manager O . . . . .o v v v v v v ittt (800) 223-1940
Outside the United States and Canada, please call . ... ........... (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

MATTHEW BENDER

(2023-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP

CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER
Partner, Rivkin Radler LLP

SATISH M. KINI
Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY
White & Case LLP

PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

ANDREW OLMEM
Partner, Mayer Brown LLP

il



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2023 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

v



Financial Promotion of Crypto Assets

By James Tinworth and Jack Spence’

The United Kingdom has now brought “qualifying cryproassets” into the regulatory
ambit of the Financial Conduct Authority’s financial promotion regime. In this article,
the authors explain the new rules, and advise cryptoasset businesses marketing to UK
consumers, including firms based overseas, to get ready for the new regime.

Until recently, the UK’s restriction on the marketing of financial services and
products (the financial promotion restriction) did not apply to a number of
digital assets. Certain types of cryptoasset (to use the UK regulators’ terminology)
were caught by the previous financial promotion restriction.! However, the
Financial Services and Markets Act 2000 (Financial Promotion) (Amendment)
Order 2023 has now brought all “qualifying cryptoassets” into the regulatory
ambit of the Financial Conduct Authority’s (FCA) financial promotion regime.

BACKGROUND

The new rules took effect on October 8, 2023. Cryptoasset businesses
marketing to UK consumers, including firms based overseas, must be compliant
with this regime. Indeed, the FCA issued 146 alerts about Cryptoasset
promotions on the first day of the new regime.2

Promotions that relate to qualifying cryptoassets that are not made using one
of the permitted routes will be in breach of Section 21 of the Financial Services
and Markets Act 2000 (FSMA), which is a criminal offence punishable by up
to 2 years imprisonment.

It should be noted that the exemptions from the financial promotion
restriction for “associations of high net worth or sophisticated investors” and for
“sale of goods and supply of services” will not apply if the financial promotion
relates to a qualifying cryptoasset.

A new temporary exemption has been introduced that will enable cryptoasset
businesses registered with the FCA under the Money Laundering, Terrorist
Financing and Transfer of Funds (Information on the Payer) Regulations 2017
(the MLRs), who are not otherwise FCA authorized persons, to communicate

James Tinworth (james.tinworth@haynesboone.com) is a partner at Haynes and Boone,
LLP. Jack Spence (jack.spence@haynesboone.com) is an associate at the firm.
1 For instance, security tokens provide rights and obligations akin to shares, debt instruments
or other securities, which are specified investments. This means that they are already caught by
the existing financial promotion restriction.

2 https://www.fca.org.uk/publication/correspondence/letter-to-cryptoasset-firms-financial-
promotions-regime.pdf.
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their own financial promotions in relation to qualifying cryptoassets. The
intention is that, after the wider crypto regime is brought within the FCA’s
remit, this exemption will be removed, because cryptoasset businesses will need
to be authorized by the FCA and will be able to communicate their own
financial promotions without the need for this exemption.

“QUALIFYING CRYPTOASSETS”
The new rules will apply to “qualifying cryptoassets.”

“Cryptoasset” means any cryptographically secured digital representation of
value or contractual rights that (a) can be transferred, stored or traded
electronically, and (b) uses technology supporting the recording or storage of
data (which may include distributed ledger technology).

A “qualifying cryptoasset” is any cryptoasset which is (a) fungible; and (b)
transferable.

The circumstances in which a cryptoasset is to be treated as “transferable”
include where: (a) it confers transferable rights; or (b) a communication made
in relation to the cryptoasset describes it as being transferable or conferring
transferable rights.

A cryptoasset is not a “qualifying cryptoasset” if it is:
yp q g Ccryp

(a) another controlled investment to which the financial promotion
restriction applies;

(b) electronic money;3
(c) fiat currency;
(d) digitally issued fiat currency; or

(e) a cryptoasset that: (i) cannot be transferred or sold in exchange for
money or other cryptoassets, except by way of redemption with the
issuer; and (ii) can only be used in a limited way and meets one of the
following conditions:

(aa) it allows the holder to acquire goods or services only from the
issuer;

(ab) it is issued by a professional issuer and allows the holder to acquire
goods or services only within a limited network of service providers
which have direct commercial agreements with the issuer; or

(ac) it may be used only to acquire a very limited range of goods or
services.

3 “Electronic money” has the meaning given by regulation 2(1) (interpretation) of the
Electronic Money Regulations 2011(4).
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“Qualifying cryptoassets” will be referred to as “Crypto Assets” in the
remainder of this article, notwithstanding that some crypto assets (e.g. those
that qualify as e-Money or regulated securities) fall outside of this definition).

NEW RULES FOR FCA AUTHORIZED FIRMS

The FCA has also changed the rules that apply to the promotion of Crypto
Assets by FCA authorized firms.

The FCA has also completed a separate consultation on guidance on how it
approaches, and how authorized/registered firms comply with, its requirement
that cryptoasset financial promotions must be fair, clear and not misleading.
The FCA intends to publish fund guidance in the fall of 2023.

The FCA has categorized Crypto Assets as Restricted Mass Market Invest-
ments (RMMI), meaning that their marketing by FCA authorized firms to
retail investors will be restricted. While the FCA accepted that there were a
range of risk profiles in Crypto Assets, given the range of products out there, it
remained of the view that Crypto Assets would likely only be suitable as a small
part of a consumer’s diversified portfolio and should only be accessed when
consumers understood the risks involved.

The following requirements, which are designed to ensure that investors are
aware of the risks of investing in Crypto Assets, will therefore need to be met,
in order for FCA authorized firms, including those firms operating under the
interim exemption for firms registered under the MLRs, to market Crypto
Assets to retail investors in the UK.

1) A Risk Warning and Risk Summary Must Be Included in A Financial
Promotion for A Crypto Asset

A risk warning, featuring prominently in a financial promotion, and
inviting a consumer to access and review a risk summary setting out the
risks relating to the risks of a particular investment, must be included
with a financial promotion for a Crypto Asset.

“Don’t invest unless you’re prepared to lose all the money you invest. This
is a high-risk investment and you are unlikely to be protected if something
goes wrong.”

Where the financial promotion is, or is to be, communicated by way
of a website, mobile application or other digital medium, the risk
warning must also include a link in the form of the text: Zake 2 mins
to learn more, which, when activated, delivers the specified risk
summary in a pop-up box (or equivalent) relating to the type of
investment. Where the financial promotion is communicated other
than by way of a website, mobile application or other digital medium,
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the specified risk summary must be provided in a durable medium.

2) Incentives to Invest are Banned

Incentives to invest, such as “refer a friend” schemes, are not
permitted, on the basis that they can unduly influence a consumer’s
behavior. While benefits that are intrinsically bound in the Crypto
Asset itself (such as the right to vote in a Decentralised Autonomous
Organisation (DAO)) would not be considered to be an “incentive,”
the FCA has clarified that the offering of additional “fre¢” Crypto
Assets would be likely to constitute an incentive. Additionally, the
“shareholder benefi’” exemption, whereby a product or service is
provided by the issuer would fall outside of the scope of this ban, will
not apply to Crypto Assets.

In respect of NFTs or other Crypto Assets which entitle the holder
to an “airdrop” (where a new crypto asset is distributed, typically to
holders of another qualifying asset, in order to promote an upcoming

release) it may therefore be challenging to promote such assets under
the FCA regime.

3) First Condition for DOFPs: A Cooling Off Period Before Being Able

to Invest

A first-time consumer must be required to wait at least 24 hours
between making an initial request to receive a DOFP relating to a
Crypto Asset and being presented with a Direct Offer Financial
Promotion (DOFP — an offer which also contains a means by which
the consumer can request to actually invest, or specifies how to make
such a request). This time period can run in parallel with the other
onboarding steps, such as KYC checks and investor categorization, (see
point 5 below) and is only required for the first investment made by the
consumer.

4) Second Condition for DOFPs: A Personalized Risk Warning for First
Time Investors

Before being presented with a DOFP for a Crypto Asset, a consumer
will need to be presented with a personalized warning, to be displayed
prominently (e.g. in a popup online) saying:

“[Client name], this is a high-risk investment. How would you feel if
you lost the money youre about to invest? lake 2 mins to learn more.”

Where the DOFP s, or is to be, communicated by way of a website,
mobile application or other digital medium, the risk warning must also
include a link in the form of the text: Take 2 mins to learn more, which,

524




FinanciaL ProMoTiON OF CRrYPTO ASSETS

when activated, delivers the specified risk summary in a pop-up box (or
equivalent) relating to the type of investment. Where the DOFP is
communicated other than by way of a website, mobile application or
other digital medium, the specified risk summary must be provided in
a durable medium.

5) Third Condition for DOFPs: The Need to Categorize Clients Prior to
A DOFP

Before a DOFP relating to a Crypto Asset can be made to a
consumer the consumer must be categorized as a Restricted, High-Net
Worth or Certified Sophisticated investor. Unlike for other RMMIs,
the Self- certified Sophisticated investor category is not available in
respect of Crypto Assets.

6) Fourth Condition for DOFPs: The Need to Consider The
Appropriateness of The Crypto Asset

Before processing a response to a DOFP (i.e. processing the order for
the Crypto Asset), a firm must consider whether the particular Crypto
Asset is suitable for the consumer, including assessing whether the
consumer has sufficient knowledge and experience to understand the
risks of the Crypto Asset they are purchasing. This will typically be
determined by the consumer completing a “test.”

The FCA discourages the use of binary yes or no questions in this
test, and requires a 24 hour waiting period before a test can be retaken
after two failed attempts. Firms should attempt to ensure that
questions are not repeated in subsequent tests, so that consumers
cannot “game” the test, and firms should not inform consumers of the
answers which had caused them to fail the test.

Even if a particular Crypto Asset has been deemed to be appropriate
for a consumer, the firm should consider whether any subsequent
Crypto Asset is sufficiently different in its characteristics and risk
profile so as to require a further appropriateness assessment.

7) The Need to Keep Records

Firms promoting Crypto Assets must retain metrics relating to client
categorization and the appropriateness assessments.

525





