
By Lynne Liberato   
and Natasha Breaux

Objecting to Summary 
Judgment Evidence in 

State Court:

Recent 
Clarifications 

and Remaining 
Complications

3.	Must rulings on objections be writ-
ten?

4.	What actions should be taken if
the trial judge refuses to rule on
objections?

To add to the complication, some of 
these questions have sub-questions that 
must be answered before reaching the 
best decision on how to proceed. This 
year, the Texas Supreme Court in Seim v. 
Allstate Texas Lloyds2 answered many of 
these questions. Others linger in the in-
termediate appellate courts. The answers 
are detailed below.

Preserving error matters if a summary 
judgment is appealed. 
Rules for error preservation that apply 
in trial also apply in summary judgment 
proceedings. To preserve a complaint for 
appellate review that evidence is inad-
missible, (1) a party must complain to 
the trial court in a timely request, objec-
tion, or motion, and (2) the trial court 
must rule or refuse to rule.3 But, appli-
cation of these rules is easier said than 
done.

Explicit ruling generally required. 
Unless the record shows a clearly implied 
ruling by the trial court, trial courts must 
expressly rule on evidentiary objections 
in writing. The supreme court has ap-
proved the following practices:

• The party asserting the objections
should obtain a written ruling at,
before, or very near the time the
trial court rules on the motion
for summary judgment (or risk
waiver);

• Practitioners should incorporate
all of their objections to summary
judgment evidence in proposed or-
ders granting or denying summary
judgment; and

• The trial court should disclose, in
writing, its rulings on all objections
to summary judgment evidence at
or before the time it enters the
order granting or denying the
summary judgment.4

F 
or something as seemingly 
simple as objecting to evi-
dence, attempts to do so in a 
summary judgment proceed-
ing are fraught with complica-

tions.1  
Here are key questions concerning 

objections to summary judgment evi-
dence: 

1.	Does the granting of a sum-
mary judgment implicitly sustain
objections by the winning party
(and overrule objections by the
loser)?

2.	When can evidentiary defects be
raised for the first time on appeal?



In limited circumstances, a ruling  
may be implicit. 
The supreme court has not closed the 
door to implicit rulings on objections 
to summary judgment evidence if the 
implication of the trial court’s decision 
was “clear.” But nothing in the record 
in Seim clearly implied a ruling on the 
movant’s objections. The court noted: 
“Indeed, even without the 
objections, the trial court 
could have granted sum-
mary judgment against 
the [non-movants] if it 
found that their evidence 
did not generate a genuine 
issue of material fact.”5

Whether a defect is one 
of form or substance  
determines whether it 
can be waived. 
Failure to object to the 
form of summary judg-
ment evidence waives 
any defects concerning 
form. Objections to the 
substance of summary 
judgment evidence may be raised for the 
first time on appeal.6   

Although providing a limited discus-
sion, the court in Seim addressed this 
distinction between substantive and for-
mal defects. Specifically, it reaffirmed 
that failure of an affidavit to include a 
jurat was a defect in form that could not 
be first complained of on appeal.7 While 
Seim settled the issue in regard to an 
affidavit without a jurat, there remain 
inconsistencies among the courts of ap-
peals concerning characterizations of 
other defects as defects of form or of sub-
stance.8 Nonetheless, the implication in 
the Seim case is clear from the supreme 
court’s determination that such an ob-
vious defect as the omission of a jurat 
(or to otherwise show that an affidavit 
was sworn to) is a defect in form that is 
waived without a ruling on the related 
objection. The implication is that the su-
preme court will look with disfavor on 
determinations that defects concern sub-

stance. The wisest practice is to present 
all objections in writing and obtain a rul-
ing on them by the trial court.

There are additional requirements  
to assert objections and secure a  
written ruling. 
The objection to summary judgment evi-
dence must be specific.9 For example, a 

court of appeals held that 
an objection to a para-
graph in an affidavit as 
a legal conclusion was 
itself impermissibly con-
clusory, because it failed 
to identify which state-
ments in the paragraph 
were objectionable or of-
fer any explanation con-
cerning the precise bases 
for objection.10 Concern-
ing the requirement for a 
written ruling, a docket 
sheet entry does not 
meet this requirement.11  
In light of the language 
by the supreme court in 
Seim consistently refer-

ring to a “written” ruling,12 presumably 
an oral ruling contained in a reporters 
record would not be sufficient—although 
arguably the reporters record itself is 
“written” and therefore could meet the 
“written” requirement. Absent a proper 
order sustaining an objection, all of the 
summary judgment evidence, including 
any evidence objected to by a party, is 
proper evidence that will be considered 
on appeal.13

Obtain a ruling at, before, or very  
near the time the trial court rules on  
the motion for summary judgment. 
In Seim, the supreme court recognizes 
that it may not be possible to get a rul-
ing at or before the time of the ruling. It 
emphasized in italics the following quote 
from the Houston Fourteenth Court of 
Appeals in Dolcefino v. Randolph: “In any 
context, however, it is incumbent upon 
the party asserting objections to obtain a 
written ruling at, before, or very near the 

time the trial court rules on the motion 
for summary judgment or risk waiver.”14  

The standard of “very near the time 
the trial court rules” implies the need to 
move quickly to obtain a ruling on evi-
dentiary objections if the trial court has 
not ruled at or before ruling on the sum-
mary judgment motion. In addressing 
the role of the trial court, the supreme 
court directs that “the better practice is 
for the trial court to disclose, in writing, 
its rulings on all objections to summary 
judgment evidence at or before the time 
it enters the order granting or denying 
summary judgment.”15

Opinions from courts of appeals issued 
before Seim indicate that as long as the 
ruling is made before the plenary power 
of the court expires, there should be no 
waiver if the court rules on objections af-
ter its summary judgment ruling.16 

If the trial court refuses to rule on an 
objection, file a written objection to its 
failure to rule. 
The appellate rules direct that if the trial 
court refuses to rule on a timely objec-
tion, “the complaining party [must] ob-
ject[ ] to the refusal” to rule.17 Therefore, 
if a party properly objects to the sum-
mary judgment evidence and the trial 
court fails to or refuses to rule in writing, 
that party should object in writing to the 
trial court’s refusal. Simply re-urging the 
original evidentiary objection is not suf-
ficient.18  

In a case issued before Seim, the non-
movant for summary judgment com-
plained in his motion for new trial of the 
trial court’s refusal to rule, and, in doing 
so, the court of appeals held that he pre-
served his complaint for review.19  

Nonetheless, in light of Seim, which 
endorses the timing standard that a 
ruling must be obtained “very near the 
time the trial court rules on the motion 
for summary judgment,” careful prac-
tice would be to object earlier than the 
time for filing the motion for new trial. 
Indeed, based on this timing standard, 
the Houston First Court of Appeals held 
that a party waived his complaint about 
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the trial court’s failure to rule on his 
objections to summary judgment evi-
dence by not objecting to the failure until 
almost one year after the court’s initial 
ruling on the partial summary judgment 
and six months after its amended rul-
ing, even though he objected before final 
judgment issued and again in a motion 
for new trial.20 

When dealing with objections to evi-
dence, as is true for so many summary 
judgment practices, the biggest difficulty 
may not be showing that the movant is 
entitled to summary judgment relief. 
Rather, it may be complying with the 
technical procedures necessary to keep 
(or reverse) a summary judgment.21 
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