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Almost all industries and businesses have used or
made products containing PFAS (“per- and polyfluo-
roalkyl substances”). Unfortunately, some studies now
suggest certain PFAS compounds pose significant
health risks." This discovery presents legal and regu-
latory peril of a magnitude that is difficult to com-
prehend. What we do know is that state and federal
governments are rapidly ramping up to regulate PFAS
and address what they deem to be existing contami-
nation.? Meanwhile, in the private sphere, it seems
every day a new lawsuit is filed against companies in
industries running the gamut from fire-protection,
to cosmetics, to fast food.? This surge in activity, and
PFAS’s ubiquitous presence, has led some commen-
tors to conclude PFAS will be the “new asbestos.”

As the shadow of litigation and regulation looms, it
is essential for companies interacting with PFAS to
think about risk-mitigation—both going forward,
mitigating future risk, and looking back, bracing for
existing liabilities based on past conduct. In truth,
while insurance is a crucial and quintessential tool for
risk mitigation, there are many methods companies
can adopt to protect themselves, including self-audits
and voluntary remedial actions. Given the potential

for liability, companies would be wise to consider all
options.

I. Why should | be worried?

The term PFAS refers to a group of non-naturally-
occurring chemicals widely used for decades (and
to this day) as a surfactant (a substance that reduces
surface tension) and as an adsorptive agent, water-
repellant, and non-stick additive in the manufacture
of numerous products, including clothing, other
fabrics, paint, paper products, waterproofing materi-
als, disposable food containers, cookware, cosmetics,
and, most notoriously, firefighting foam.> According
to some researchers and state and federal agencies
(including EPA), PFAS chemicals pose serious health
risks, including the risk of cancer, and autoimmune
and thyroid issues, and may not be safe for human
consumption at any level.® This comes as unpleasant
news because PFAS chemicals are already present in
most human beings and is suspected to exist in most
drinking water sources and even rainwater.’

The ubiquity of PFAS, and the unwelcome news that it
may pose risks to human health, has created a potential
health crisis—one for which there is no easy solution.
Even if PFAS use were to cease immediately, these
so-called “forever chemicals” center around a chain of
neigh indestructible carbon-fluorine bonds, making
them break down extremely slowly—if at all.® PFAS’s
inability to break down has many concerning implica-
tions. For example, the runoff from airports that use
PFAS-containing fire-fighting foam and snowmelt
from mountains that host skiers using PFAS-laden ski
wax carry PFAS compounds, which do not break down
on their journey, into natural bodies of water.” Further,
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because these chemicals do not break down, they read-
ily, and quickly, bioaccumulate in humans and other
animals upon consumption.'” PFAS has even found its
way into our food—particularly animal products, like
meat and dairy."" For these reasons, EPA has declared
securing the public’s safety against the potential dan-
gers of PFAS to be one of its top priorities.'?

Il. PFAS liability may prove as far-reaching as
PFAS itself.

A. Private litigation

As would be expected, from the moment PFAS was
suspected to pose health risks, lawsuits have cropped up
pointing the finger at the biggest manufactures of PFAS
products, including DuPont and 3M, and the biggest
users of PFAS-laden products, including the US Mili-
tary."” But recently, as early PFAS plaintiffs have secured
settlements, new industries have come under fire.'
For example, cosmetics manufacturers have become
the target of class actions alleging certain waterproof
makeup products, which contain PFAS, are harmful to
their users."” Fast food companies too have come under
fire, including most recently and notably Burger King.'®

While it is easy to speculate about the next industry
to be targeted, such speculation is hardly necessary. If
long-tail toxic tort litigation has taught us one thing, it
is that the first targets are never the last, and few targets
are too small. As the big players’ coffers begin to run
dry, plaintiffs will invariably work their way down the
supply chain, targeting smaller and smaller users and
manufacturers of PFAS products. Any company that has
interacted with PFAS in a meaningful way should there-
fore feel pangs of apprehension about what is to come.

As for the magnitude of the risk, given the ubiquity
of PFAS, we could see massive judgments against the
biggest players if it proves to be as hazardous to hu-
man health as some have suggested—not to mention
millions spent in defense costs regardless of ultimate
liability."” Naturally, as with most toxic tort claims,
there is also the looming threat of punitive damages,
which grows ever more menacing for those companies
that continue to use PFAS despite the available infor-
mation about its risks.

B. Regulation and Enforcement

While staggering judgments garner much attention in
the news, companies should not myopically fixate on

tort exposure. At the federal level, EPA has promised
a swift and comprehensive response to PFAS risks.'®
EPA has already issued test orders to manufacturers
under the Toxic Substances Control Act, requiring
companies to conduct testing on the risks posed by
PFAS compounds and submit their findings to EPA."
EPA also recently lowered the health advisory levels
for certain PFAS chemicals, which in turn inform
drinking water standards, to the barely detectable
levels—a threshold most troubling considering most
drinking water sources are already likely affected.?
EPA also instituted Regional Screening Levels for
certain PFAS compounds under the Comprehensive
Environmental Response, Compensation, and Li-
ability Act (CERCLA), which allows the presence of
PFAS to be considered in determining Superfund site
remediation plans.!

Most prominently on the radar of environmental
lawyers, however, is how EPA intends to treat PFAS
under the Resource Conservation and Recovery Act
(RCRA) and its future plans for PFAS under CER-
CLA. With regards to RCRA, although EPA has not
announced any plan to list certain PFAS compounds
or PFAS products as Hazardous Waste under RCRA,
many suspect that given EPA’s repeated statement
it is considering all tools available to address PFAS,
it may do so. If EPA lists certain PFAS compounds
(or certain PFAS products) as Hazardous Waste
under RCRA, it would trigger RCRA’s “cradle-to-
grave” tracking and regulation for those materials.”
This would require generators of such waste to,
among other things, document and track that waste
throughout its life (from cradle to grave), including
its storage, transportation, and ultimate disposal.
Conceivably, given PFAS’s ubiquity, this may impose
on companies (for example, clothing retailers and
restaurants) tremendous regulatory burdens they may
wish to avoid.?® As it stands now, however, not only
are PFAS compounds not listed as Hazardous Waste
under RCRA, due to certain requirements imposed
on deeming waste “characteristic waste” based on a
toxicity profile, they are unlikely to be considered
Hazardous Waste absent EPA intervention. Thus, un-
less and until EPA acts, companies are currently under
no obligation to track their PFAS-laden waste absent
the presence of another regulated material.

Despite not yet going so far as to list certain PFAS com-
pounds or products as Hazardous Waste under RCRA,
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EPA has announced it intends to list certain PFAS
chemicals as “Hazardous Constituents” under RCRA,
a term referring to those elements imparting charac-
teristics causing waste to be hazardous.** Companies
that have contributed to PFAS’s presence at a site
where other RCRA waste is present should therefore
anticipate RCRA corrective actions, as has been the
case for other non-Hazardous Waste toxic substances,
like PCBs.” Further, companies may become the target
of RCRA citizen suits based on PFAS’s presence in solid
waste where it “present[s] an imminent and substantial
endangerment to health or the environment.”

EPA also announced it intends to list certain PFAS
compounds as Hazardous Substances under CER-
CLA.” This would allow EPA to add sites sufficiently
contaminated with PFAS to the National Priorities
List.®® CERCLA liability is particularly worrisome for
many reasons, although two are most pronounced.
First, CERCLA provides strict and (generally) joint
and several liability for the entire cleanup of a Super-
fund site for all meeting the definition of a “Poten-
tially Responsible Party” (PRP). PRPs include genera-
tors, transporters, facility owners and operators, and
even landowners, who may not have engaged in any
wrongful conduct themselves, that owned the proper-
ty at the time of its contamination, subject to limited
exceptions and defenses.” Second, Superfund liability
never truly goes away. Although PRPs may enter con-
sent agreements with EPA in which EPA covenants
not to sue the PRP following cleanup, those agree-
ments almost always contain a reopener—an excep-
tion to EPA’s covenant not to sue.** Reopeners may
be triggered by many things, but a typical reopener is
at least triggered by previously unknown conditions
or new scientific information indicating a previously
unknown imminent and substantial endangerment to
public health.?! This means that we may see shuttered
Superfund sites reopening based on PFAS contamina-
tion, and companies that thought their troubles were
over held back over the fire.

At the state level, legislative and regulatory actions
have so far mostly involved establishing drinking
water Maximum Contaminant Levels.*? However,
since 2019, hundreds of statutes addressing PFAS’s
manufacture, use, and disposal have been proposed.
For example, Colorado recently enacted legislation
that regulates PFAS in consumer products.®® In par-
ticular, it bans (as of 2024) the sale of certain products

with intentionally added PFAS, including carpets,
cosmetics, fabric treatments, food packaging, juvenile
products, oil and gas products, and furniture.** Cali-
fornia has also begun regulating PFAS compounds,
including by designating PFAS-treated textiles and
leathers “Priority Products”™—a product identified by
the California Department of Toxic Substances Con-
trol to contain hazardous chemicals that harm people
or the environment.*’

II. The first step is admitting you have a
problem.

The most obvious users and manufactures of PFAS-
containing products are, in a sense, in a better posi-
tion to assess their risk than many. They, at least,
understand their uses of PFAS and should now be
well-aware of the coming storms. Many companies,
however, have not come to grips with the nature of
their interactions with PFAS. For example, a retailer
may inadvertently be exposing the public to PFAS
through products it did not understand contain such
chemicals. Or a company may be unknowingly ex-
posing its own employees to PFAS through the use of
PFAS-containing products. For that reason, the first
step to mitigating PFAS-related risk is figuring out
whether or not your company interacts with PFAS
and in what manner.

Ill. Risk-mitigation begins at home.

After companies determine the extent to which they
use PFAS products, companies should evaluate their
use of PFAS going forward. For example, Wendy’s
and Chipotle recently announced they would cease
using PFAS in their food packaging.’* Companies
who cannot justify abandoning the use of PFAS en-
tirely should evaluate whether changing to an appar-
ently more benign variant is appropriate. Companies
should also be aware that in recent years there has
been growing public concern about a practice referred
to as “chemical whack-a-mole,” where a company
swaps one toxic substance for another after the first
product comes under scrutiny.’” Companies should
therefore, when choosing new PFAS products or
compounds, research the safest suitable alternative
and be prepared to defend that choice rather than
simply choose a PFAS compound that has yet to come
under fire.

While companies are evaluating their ongoing use
of PFAS, they should simultaneously evaluate their
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potential for liability with an eye towards regulatory
compliance, tort, and even contractual liability both
past and future. Wherever possible, companies should
ensure that this assessment is protected as privileged.
A PFAS audit, therefore, should pair non-lawyer con-
sultants with outside counsel—ideally counsel with
environmental investigations and toxic tort experi-
ence. Companies should also inquire whether their
states offer a safe harbor program for environmental
compliance issues uncovered during good faith com-
pliance audits (as Texas does) and consider beginning
those audits either before or in conjunction with their
liability assessment, depending on the requirements
of the safe harbor statute.®®

Where the presence of PFAS is known to exist, com-
panies should also consider, in an effort to preempt an
enforcement action, beginning site assessments and
cleanup. Companies might also investigate potential
third-party claims against suppliers and consider
reaching out to them to see if an agreement can be
struck regarding defense and indemnity obligations
prior to being sued. Under limited circumstances,
companies may even consider suing preemptively to
establish those rights in a declaratory action, although
they should consider whether the issue is ripe for adju-
dication and whether such a suit would attract undue
attention and scrutiny. Finally, for those companies
that fear they may constitute a PRP under CERCLA
for a given site, it may be wise to determine what oth-
er PRPs exist to help share the load should EPA come
knocking. Regardless of what tact a company chooses
to adopt, the best plan is ultimately one guided by the
company’s business needs and the company’s unique
potential for liability given its interaction with PFAS.
There is certainly no one-size-fits-all solution.

IV. When it comes to risk, insurance is king.

There are many ways to mitigate risk, some of which
are rather creative. For example, some companies
faced with an onslaught of claims, most notably with
respect to talc, have opted to employ so-called Texas
two-step mergers in which a company performs a
divisive merger under Texas law, assigns its tort li-
abilities, certain assets, and insurance benefits to one
company, then that company files for bankruptcy.”
At the other end of the spectrum, there is insurance—
the most conventional and arguably most tailorable
tool for risk-shifting. Thus, while companies would
be remiss not to consider alternative risk-mitigation

mechanisms like the Texas two-step, they would be
utterly reckless not to consider the availability of
insurance.

A. Looking forward: Securing coverage.

The issue with insuring against PFAS-related liabili-
ties is that such liability may come in any number of
forms—for example, environmental contamination,
products liabilities, and property loss and cleanup—
for which no one traditional line of insurance is ca-
pable of providing full coverage. For example, claims
based on exposure to products fall under products
liability coverage afforded by default in GL policies
(if not excluded) and available under stand-alone
products policies. The insured’s losses, like the cost to
cleanup one’s own property and business interruption
losses, fall within the purview of first party coverage.
Claims premised on executives decisions regarding
PFAS, for example in a shareholder derivative suit,
and even government investigations in certain cir-
cumstances may be addressed through directors’ and
officers’ liability coverage. And finally, prototypical
contamination issues—for example, unintended re-
leases—fall under pollution liability coverage, which
should cover personal injury and cleanup.

Naturally, all these types of coverage, save pollution
liability coverage and arguably products coverage, are
complicated by the existence of pollution exclusions
(discussed below). Fortunately, there is a straightfor-
ward solution. Unlike many lines of insurance, carri-
ers’ pollution policy offerings can often be made sufhi-
ciently bespoke, or at least sufficiently comprehensive,
to address any number of risks associated with alleged
contaminants.”’ This may include coverage for typical
contamination and exposure claims, cleanup, prod-
ucts liabilities, first party losses, and even defense
against enforcement actions.*!

Regardless of how companies choose to assemble their
coverage to address PFAS, there are a few issues worth
addressing with a broker to ensure proper coverage is
procured. First, brokers must be provided a fulsome
description of the company’s exposure regarding
PFAS, making a liability assessment all the more use-
ful. Second, careful attention should be paid to the
breadth of any pollution exclusion if the insured in-
tends to rely on GL or other non-pollution coverage.
Third, companies should specifically clarify that the

coverage they are procuring covers PFAS and other
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emerging contaminants. Some carriers have already
begun excluding such contaminants from their stan-
dard policies.*

B. Looking back: Shoring up.

Unfortunately, knowing how to build the perfect
insurance program to combat PFAS-related liability
only aids companies going forward. When it comes to
coverage for claims that have already accrued, which
may go back decades, companies should review their
historical policies to determine what coverage they af-
ford. Absent a pollution policy on point or a products
policy that covers exposure to contaminants in prod-
ucts, general liability (GL) policies are typically the
first line of defense for a company facing tort liability.
Their use against PFAS-related liability is tricky, how-
ever, due to the advent of the pollution exclusion.

Older GL policies without pollution exclusions (circa
pre-1970) are in most jurisdictions understood to
apply to environmental damage due to contaminants
and to personal injury caused by toxic substances.*
They are further understood, absent an exclusion, to
extend to product liability claims, likely covering ex-
posure to PFAS through the use of PFAS-containing
products. The increased number of pollution liability
claims in the 1960s and 70s, however, led to the in-
vention of pollution policies and various pollution
exclusions to shift pollution liability off of GL and
other policies.** Although pollution exclusions vary in
terms and must be evaluated on a case-by-case basis,
certain forms are common.

Older versions of the pollution exclusion often ap-
ply only to “sudden and accidental” releases of pol-
lutants—not applicable to intentional exposures or
consistent contamination—for example, the system-
atic use of fire-fighting foam on airport runways.*
In the 1980s, however, insurers began deploying a
stricter pollution exclusion—typically referred to as
the “absolute” pollution exclusion.* This exclusion
dispensed with the “sudden and accidental” require-
ment, excluding, for example, any discharge or release
of pollutants with only certain enumerated excep-
tions.”” Some courts have held that these types of
provisions barred coverage for continuous exposures
and contamination—for example seepage—but they
should not apply in situations where PFAS is used
intentionally as a useful product, rather than released
as a deleterious substance.*® Another limitation on

the scope of the absolute pollution exclusion is the
requirement that the pollutant cause the injury—cre-
ating a type of proximate cause requirement.”

Insurers again revamped the pollution exclusion in
the 1990s, deploying what is now called the “total”
pollution exclusion.”® The total pollution exclusion is
the most restrictive variant of the pollution exclusion,
and typically eliminates the carveouts found in the ab-
solute pollution exclusion.” The total pollution exclu-
sion further removes the requirement that a pollutant
cause the subject injury and instead merely requires
but-for causation between the pollution event and the
injury in question—not that the injury be caused by
a pollutant.*

Although underwriters typically attempt to include
total pollution exclusions in GL policies, the total pol-
lution exclusion has proved less ubiquitous than the
absolute pollution exclusion in part due to changes
between hard and soft markets. Companies should
therefore not assume its presence in modern policies.
Further, pollution exclusions, like pollution policies,
can vary wildly across carrier lines (and even within
the same carrier line), and state law varies wildly when
it comes to their interpretation. For that reason, even
when faced with a facially daunting pollution exclu-
sion, it may be wise to obtain a coverage assessment
from outside counsel before giving up the ghost.

Finally, when evaluating historical coverage, compa-
nies should be cognizant that their available coverage
has not existed in a vacuum since its inception. Poli-
cies may have been lost, carriers may have become in-
solvent, and claims (for example, decades of asbestos
claims) may have eroded policy limits. Further, these
old policies may interact in ways not originally un-
derstood. For example, excess policies may not afford
defense once the underlying primary policy exhausts,
and excess coverage may exclude certain risks—like
products liabilities—covered under an underlying
primary policy. For these reasons, it may be worth
contacting one’s carriers, brokers, and even coverage
counsel (particularly in the case of interpreting poli-
cies) to determine the present shape of one’s coverage.

Conclusion

The strength of resolve shown by EPA and the plain-
tiffs’ bar is as strong as any fluorine-carbon bond.
PFAS compounds, which have been used ubiqui-
tously for decades, have come under fire to a degree
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that harkens back to the era of asbestos and there
is only indication that it will get worse. What will
come next is difficult to say with certainty. However,
companies that interact with PFAS to any meaningful
degree should prepare for the worst. Those that will
fare best are those that think critically about risk man-
agement—both looking forward to improving their
operations and risk-management plans, and looking
backwards to shore up existing exposures. There is
still time to do this legwork, but that may not be the
case for long. In the end, the greatest risk takers will
be those that do nothing.
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