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On Sept. 17, 2024, the Federal Deposit Insurance
Corporation (“FDIC”) Board of Directors approved a notice
of proposed rulemaking (“NPR”) that would establish

new recordkeeping requirements for insured depository
institutions (“IDIs”) with respect to custodial deposit
accounts with transactional features. The proposal is
intended to promote the FDIC’s ability to promptly make
deposit insurance determinations and, if necessary, pay
deposit insurance claims “as soon as possible,” in the
event of the failure of an IDI holding custodial accounts
with transactional features. Additionally, the FDIC expects
that the proposal would result in depositor and consumer
protection benefits, such as promoting timely access by
consumers to their funds, even in the absence of the failure
of an IDI.

The requirements imposed by the NPR would apply to IDIs
offering custodial accounts with transactional features,
subject to exemption. Under the proposed rule, the term
“custodial deposit accounts with transactional features”
means a deposit account: (i) established for the benefit

of beneficial owners; (ii) in which the deposits of multiple
beneficial owners are commingled; and (iii) through which
beneficial owner(s) may authorize or direct a transfer through
the account holder from the custodial deposit account to a
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party other than the account holder or beneficial owner.

The proposed rule specifically exempts certain custodial
deposit accounts from the new recordkeeping requirements,
even if such accounts have transaction features. Such
exemptions include accounts:

* Holding only trust deposits;
e Established by government depositors;

e Established by brokers or dealers under the Securities
and Exchange Act of 1934 and investment advisers
under the Investment Advisers Act of 1940;

* Established by attorneys or law firms on behalf of clients;

* Maintained in connection with employee benefit plans
and retirement plans;

* Maintained by real estate brokers, real estate agents,
title companies and qualified intermediaries under the
Internal Revenue Code;

* Maintained by a mortgage servicer in a custodial or
other fiduciary capacity;

e Where federal or state law prohibits the disclosure of
the identities of the beneficial owners of the deposits;

* Maintained pursuant to an agreement to allocate
or distribute deposits among participating IDIs in a
network for purposes other than payment transactions
of customers of the IDI or participating IDIs;

e Holding security deposits tied to property owners for a
homeownership, condominium or other similar housing
association governed by state law; and

* Holding security deposits tied to residential or
commercial leasehold interests.

The NPR would require that IDIs holding deposits within

the scope of the proposed rule maintain records identifying
the beneficial owners of such deposits and the balance
attributable to each beneficial owner, among certain other
information, and conduct reconciliations against beneficial
ownership records on a daily basis. Such records would be
maintained by either the IDI itself or through a third-party
service provider in the manner specified by the proposed rule.
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Each IDI holding deposits within the scope of the proposed
rule would also be required to:

e Establish and maintain written policies and procedures
to achieve compliance with the rule’s requirements;

* Complete an annual certification of compliance,
signed by an executive officer, stating that the IDI
has implemented and tested the recordkeeping
requirements; and

e Complete an annual report that (i) describes any
material changes to the IDI’s technology systems
relevant to compliance with the rule; (ii) lists the
account holders that maintain custodial deposit
accounts with transactional features, the total balance
of those custodial deposit accounts and the total
number of beneficial owners; (iii) sets forth the results
of the IDI’s testing of its recordkeeping requirements;
and (iv) provides the results of the required
independent validation of any records maintained by

third parties.

The NPR provides for oversight by the IDI’s primary federal
supervisor. Violations of the proposed rule would be subject
to enforcement actions under Section 8 of the Federal
Deposit Insurance Act.

The NPR was issued following the bankruptcy of Synapse
Financial Technologies, Inc. (“Synapse”), a technology
company that worked with several IDIs and numerous
financial technology companies. As described in the NPR,
IDIs encountered significant difficulties in obtaining,
reviewing and reconciling Synapse’s records, resulting in
consumers being unable to access their funds at IDIs for an
extended period of time while the IDIs attempt to determine
ownership of funds deposited by financial technology
companies.

In a press release issued by the FDIC, FDIC Chairman Martin
J. Gruenberg stated that the proposed rule “is an important
step to ensure that banks know the actual owner of deposits
placed in a bank by a third party such as Synapse, whether
the deposit has actually been placed in the banks, and that
the banks are able to provide the depositor their funds, even
if the third party fails.” Mr. Gruenberg further stated that the
proposed rule would “strengthen the FDIC’s ability to make
deposit insurance determinations and, if necessary, pay
deposit insurance if the bank fails.”

Any comments to the NPR are due 60 days after the NPR’s
publication in the Federal Register.

Read the NPR here and the FDIC’s accompanying press

release here.
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DOJ Withdraws From 1995 Bank Merger Guidelines -
Leel Sinai, Tim Piscatelli

On Sept. 17, 2024, the Office of the Comptroller of the
Currency (“OCC”) and the FDIC each finalized and adopted
amended Statements of Policy (“SOPs”) for reviewing
applications for business combinations with other insured
depository institutions under the Bank Merger Act (“BMA”).
In addition, the Department of Justice (“D0OJ”) withdrew
from the 1995 Bank Merger Guidelines and announced that it
will assess bank mergers using its 2023 Merger Guidelines,
releasing a new 2024 Banking Addendum to the 2023
Merger Guidelines.

The FDIC’s SOP supersedes the prior version of its SOP 30
days following publication in Federal Register, while the
OCC'’s final rule to amend its SOP takes effect on Jan. 1,
2025. The SOPs aim is to enhance transparency, interagency
coordination and public engagement in the OCC’s and FDIC’s
evaluation of bank merger transactions.

The OCC’s SOP applies to business combinations between
banks where a national bank or federal savings association

is included. The OCC’s SOP makes two significant changes

to the OCC’s current regulations at 12 CFR 5.33. First, it
eliminates the expedited review process, which allows
certain transactions to be deemed approved 15 days after
the close of the public comment period, unless the OCC
notifies the applicant otherwise or extends the review period.
Second, it eliminates the streamlined application form, which
allows eligible institutions to file for certain types of business
combinations using a simplified form that requires less
detailed information.

In addition to these changes, the final rule also adds a

new SOP as an appendix to 12 CFR Part 5, Subpart C, that
summarizes the principles and factors that the OCC uses
when it reviews proposed bank mergers under the BMA. The
SOP covers, among other items, the following topics:

* General principles of OCC review, including
indicators that tend to facilitate or impede approval of
applications;

* Financial stability, including factors that the OCC
considers, such as size, complexity, cross-border
activities and resolvability of the combining institutions,
and the OCC’s balancing test and ability to impose
conditions to address financial stability risks;

* Financial and managerial resources and future
prospects, including overarching and individual
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considerations, such as capital, liquidity, earnings,
risk management, due diligence, integration plans,
governance and business strategy;

* Convenience and needs, including prospective and
holistic considerations, such as branch closures,
service availability, credit access, job losses,
community investment and public comments; and

* Public comment period and public meetings,
including circumstances under which the OCC may
extend the comment period or hold a public meeting.

The final version of the FDIC’s SOP, which applies to

insured depository institutions that are not national banks,

is substantially similar to its March 2024 proposal, which

we summarized here. Applications submitted to the FDIC
will be subject to heightened scrutiny, requiring additional
information, especially bank mergers resulting in a bank with
$100 billion or more in total consolidated assets.

The DOJ has announced it will no longer use the 1995 Bank
Merger Guidelines, which focused on deposit shares, and
will instead apply the 2023 Merger Guidelines to evaluate
bank mergers. The 2023 Merger Guidelines are part of the
broader merger review framework the DOJ uses across

all sectors. They introduce stricter standards, particularly
regarding market concentration, using the Herfindahl-
Hirschman Index, or “HHI,” to assess competition impact.
Transactions that significantly increase market concentration
will likely face additional scrutiny. The DOJ also released

an Addendum highlighting additional competition concerns
in the banking sector, including impact on the interest rates
offered to depositors, the variety of mortgages offered to
borrowers and services for specific customer groups, like
small businesses. While the 2023 Guidelines offer more
comprehensive analysis, the Addendum is unclear as to how
these factors will be weighed in practice.

Read the FDIC’s final SOP, the OCC'’s final rule and the DOJ
announcement here, here and here, respectively.

Leel Sinai, Livingst Harriott (L Clerk)

On Sept. 4, 2024, the Federal Reserve Board (the “Federal
Reserve”) and the Texas Department of Banking (“TDB”)
announced they had issued a Cease and Desist Order

(the “Order”) to United Texas Bank (“UTB”), regarding
“significant deficiencies” in UTB’s Bank Secrecy Act and
anti-money laundering (“BSA/AML”) compliance program
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related to UTB’s foreign correspondent banking and
cryptocurrency customers.

The deficiencies were not detailed in the Order, however, the
Federal Reserve action stems from a Federal Reserve Bank
of Dallas and TBD examination of UTB BSA/AML compliance
program as of May 2023, which found widespread corporate
governance and oversight failures under the standards set by
the Bank Secrecy Act, Chapter X of U.S. Treasury regulations.

As a result, before the end of November 2024, its board of
directors must submit a written plan to develop and maintain
policies for board oversight and tracking of UTB’s BSA/AML
compliance program. By the end of October 2024, UTB must
also address an independent third party’s recommendations
for corporate governance mechanisms that will ensure UTB
has sufficient staff, resources and internal transparency.

UTB must come up with a plan within 60 days to revise

its BSA/AML compliance program to include enhanced
procedures for risk assessments and independent testing
of all its products and services. It will also need a plan

for modification of its customer due diligence program,
specifically to analyze and retain complete customer
information for all account holders, to assign risk ratings, to
perform risk-focused assessments and to conduct periodic
reviews and evaluations of all account holders.

In addition, within the 60-day period, a suspicious activity
monitoring and reporting program must be developed to stay
ahead of “all known or suspected violations of law or suspicious
transactions.” The program must include a documented
methodology, a periodic review system, and investigation
criteria and escalation procedures. Similarly, UTB needs a plan
to implement Office of Foreign Assets Control compliance
procedures and related employee training.

The Order noted that UTB already began taking steps to
shore up its BSA/AML compliance program and lower its risk
profile. Each plan it submits within the upcoming 60- or 90-
day windows is subject to approval by the Federal Reserve
Bank of Dallas and TDB, and implementation thereof is
subject to quarterly progress report reviews by the same.

The Order follows a trend of increased federal and state
regulatory scrutiny of bank servicing of cryptocurrency
customers, particularly as it relates to banks’ BSA/AML
compliance in providing such services.

Read the Order here.
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