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The FDIC Proposes Brokered Deposit Rule  
– Leel Sinai and Timothy Piscatelli

On July 30, 2024, the Federal Deposit Insurance 
Corporation (“FDIC”) Board of Directors approved 
a notice of proposed rulemaking with the aim to 
strengthen the important prudential protections of 
the agency’s safety and soundness rule on brokered 
deposits that implements section 29 of the Federal 
Deposit Insurance Act. The proposed rule aims to 
tighten the definitions and criteria around brokered 
deposits, ensuring that all relevant third-party deposit 
placements are appropriately regulated. The FDIC seeks 
to mitigate risks associated with brokered deposits 
and enhance the clarity and consistency of regulations 
governing these deposits.

The proposed rule seeks to amend the definition of 
“deposit broker” by revising key criteria and removing 
certain terms, such as “matchmaking activities,” 
replacing it with a deposit allocation provision. The 
revised definition will combine the “placing” and 
“facilitating” prongs and introduce a new factor related 
to fees. A person will be considered engaged in placing 
or facilitating deposits if they receive third-party funds 
and deposit them in insured depository institutions 
(“IDIs”), have the authority to move these funds or close 
the account, negotiate rates, fees or conditions, or are 
involved in deposit allocation, among other factors. 
The rule aims to tighten the definition and include 
relationships where the person receives fees for deposit 
placements.

The FDIC’s 2020 final rule on brokered deposits 
permitted third parties with exclusive deposit placement 
arrangements at a single IDI to avoid the brokered 
deposit restrictions. However, the FDIC contends that 
this allowed IDIs to rely heavily on unaffiliated third-
party deposits without these deposits being considered 
brokered, even if the IDI is not well-capitalized. As noted 
by the FDIC in its proposed rule, this could potentially 
increase risk within the banking system. The FDIC has 
proposed to revise the regulations to ensure that any 
third party meeting the “deposit broker” definition, 
regardless of exclusivity, is included under the brokered 
deposit regulations.

The proposed rule also revises the “primary purpose 
exception,” which excludes certain agents or nominees 
from the “deposit broker” definition if their main 
business is not placing funds in depository institutions, 
to include analysis of the relationship between the third 
party and the IDI, considering factors like fees and the 
discretion in choosing IDIs. The FDIC aims to ensure the 
exception is not misused to circumvent brokered deposit 
regulations. The proposal requires that IDIs, rather 
than third parties, submit primary purpose exception 
applications, ensuring a clearer and more specific 
understanding of deposit placement arrangements.
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Additionally, new factors for primary purpose exception 
applications will be considered, including fees paid to 
the agent, the agent’s discretion in deposit placements, 
and whether the agent is mandated by law to disburse 
funds to customer deposit accounts. These factors aim 
to provide a more comprehensive view of the intent 
behind deposit placements and whether they align with 
the FDIC’s regulations.

The rule proposes replacing the “25 percent test” 
exception with the “Broker-Dealer Sweep Exception.” 
This exception will apply to registered broker-dealers 
or investment advisers who place less than 10 percent 
of customer assets into non-maturity accounts at IDIs. 
The FDIC will review applications to ensure compliance, 
especially where additional third parties are involved in 
the deposit placements. This scrutiny aims to prevent 
the misuse of sweep deposits as non-brokered.

The enabling transactions exception, which allows 
deposits placed to facilitate transactions to be 
considered non-brokered, is proposed to be eliminated. 
The FDIC believes that placing deposits to enable 
transactions does not differ significantly from placing 
deposits for other purposes like accessing deposit 
insurance. The FDIC proposes rescinding this exception 
and requiring applications under the general primary 
purpose exception criteria.

The FDIC plans to retain other designated business 
exceptions and add provisions for non-discretionary 
custodians. It also introduces a new section for IDIs to 
regain agent institution status after losing it. This status 
can be regained if the IDI meets certain capital and 
rating criteria or receives a brokered deposit waiver.

Read the Proposed Rule Here

FDIC Proposed Rule Seeks Revisions to Industrial 
Bank Parent Company Oversight – Leel Sinai and 
Timothy Piscatelli  
 
On July 30, 2024, the FDIC Board of Directors approved 
a notice of proposed rulemaking to amend Part 354 
of the FDIC Rules and Regulations governing parent 
companies of industrial banks and industrial loan 
companies (“industrial banks”). According to the FDIC, 
the proposed amendments would revise Part 354 to 
clarify and enhance the agency’s framework to supervise 

industrial banks, mitigate risks to the Deposit Insurance 
Fund, and provide necessary transparency for market 
participants. The proposed rule seeks to revise Part 354, 
which regulates “Covered Companies” and industrial 
banks they control. A “Covered Company” generally 
includes companies not subject to Federal Reserve 
Board supervision and that control industrial banks 
under specific conditions. The rule proposes including 
companies converting Federal Savings Associations to 
industrial banks under section 5(i)(5) of the Home Owners’ 
Loan Act (“HOLA”) in the definition of “Covered Company.” 
This amendment aims to clarify regulatory oversight for 
these conversions, aligning them with other transactions 
triggering Part 354.

In addition, the FDIC proposes that any change in control 
or merger at the parent company level of an industrial 
bank, including those organized before April 1, 2021, 
should subject the company to Part 354. The FDIC 
contends this would ensure FDIC oversight even if the 
parent company, not directly involved in the industrial 
bank, undergoes significant changes. Moreover, the FDIC 
seeks authority to apply Part 354 to any situation where 
an industrial bank becomes a subsidiary of a company 
not under Federal consolidated supervision, allowing the 
affected company to contest this application in writing.

The proposed rule also clarifies that written 
commitments, such as Capital and Liquidity 
Maintenance Agreements and parent company 
agreements, are tools to protect the industrial bank 
but do not substitute for statutory requirements. Such 
agreements will not necessarily resolve issues if other 
statutory factors are unfavorable.

Concerns about shell and captive industrial bank 
models, which heavily rely on their parent companies, 
are addressed by proposing amendments to assess 
these structures’ risks. The FDIC would examine 
the independence and viability of industrial banks, 
presuming those unable to function independently or 
overly reliant on their parent companies as shell or 
captive institutions, which negatively impacts statutory 
considerations like community convenience and needs.

Read the Proposed Rule Here

https://www.fdic.gov/system/files/2024-07/fr-npr-on-brokered-deposit-restrictions_1.pdf
https://www.supremecourt.gov/opinions/23pdf/22-529_1b7d.pdf
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Federal Bank Regulatory Agencies and FinCEN Release 
Proposed Rule to Modernize AML/CFT Programs Under 
the Bank Secrecy Act – David Staab and Leel Sinai 
 
On July 19, 2024, the Office of the Comptroller of the 
Currency, the Federal Reserve Board, the FDIC, and the 
National Credit Union Administration (collectively, the 
“Agencies”) issued a joint notice of proposed rulemaking 
(the “Multi-Agency NPRM”) that would amend the 
requirements for supervised institutions to establish, 
implement, and maintain effective, risk-based, and 
reasonably designed Anti-Money Laundering (“AML”) 
and Countering the Financing of Terrorism (“CFT”) 
programs. The Multi-Agency NPRM follows the June 
28, 2024, notice of proposed rulemaking issued by 
the Financial Crimes Enforcement Network (“FinCEN”) 
in which FinCEN proposes a rule to strengthen and 
modernize financial institutions’ AML/CFT programs (the 
“FinCEN NPRM” and, together with the Multi-Agency 
NPRM, the “AML/CFT Program NPRMs”). 

Although covered financial institutions are already 
required to have AML/CFT compliance programs 
under the Bank Secrecy Act (“BSA”), the AML/CFT 
Program NPRMs would amend the requirements of such 
programs based primarily on changes enacted by the 
Anti-Money Laundering Act of 2020 (the “AML Act”). The 
amendments proposed in the Multi-Agency NPRM are 
intended to align the BSA compliance program rules of 
the respective Agencies with the amendments proposed 
in the FinCEN NPRM, such that covered financial 
institutions would be required to comply with a single, 
uniform standard.

Among other things, the AML/CFT Program  
NPRMs would:

	 require financial institutions to establish a risk 	
	 assessment process to identify, evaluate, 		
	 and document the financial institution’s money 	
	 laundering, terrorist financing, and other illicit 	
	 finance activity risks;

	 require financial institutions to consider, as 		
	 appropriate, FinCEN’s published national AML/CFT 	
	 priorities;

	 encourage technological innovation and support  

	 financial institutions in effectively innovating, 		
	 testing, and adopting new technologies and 		
	 approaches to meet compliance obligations; 

	 require financial institutions to have a presence in 	
	 the United States;

	 add customer due diligence as a required 		
	 component of the Agencies’ AML/CFT 		
	 compliance program rule requirements, consistent 	
	 with existing requirement’s under FinCEN’s rules; 	
	 and

	 lay the groundwork for AML/CFT programs to 		
	 enhance feedback loops between financial 		
	 institutions and law enforcement.

Comments on the FinCEN NPRM are due September 3, 
2024, and comments on the Multi-Agency NPRM are 
due 60 days after the date of publication in the Federal 
Register. 

Read the FinCEN NPRM here, the Multi-Agency NPRM 
here, and an Interagency Statement dated July 19, 
2024, by FinCEN and the Agencies regarding the AML/
CFT Program NPRMs here.

Federal Bank Regulatory Agencies Issue Statement 
About Potential Risks of Third-Party Deposit 
Arrangements and Request Comment on Bank-
Fintech Arrangements – Leel Sinai 
 
In a joint statement issued by the Federal Reserve 
Board, the FDIC, and the Office of the Comptroller of the 
Currency (collectively, the “Agencies”) on July 25, 2024 
(the “Joint Statement”), the Agencies addressed the 
potential risks and risk management practices related 
to banks’ arrangements with third parties to deliver 
bank deposit products and services. The Agencies also 
released a Request for Information on “Bank-Fintech 
Arrangements Involving Banking Products and Services 
Distributed to Consumers and Businesses” (the “RFI”).

As noted in the Joint Statement, banks often partner 
with third parties to offer deposit products and services 
like checking and savings accounts to end users. Often 
referred to as “banking-as-a-service” or “embedded 
finance,” such arrangements provide banks with 
opportunities to leverage new technologies, expand their 

https://www.haynesboone.com/people/staab-david
https://www.haynesboone.com/people/sinai-leel
https://www.federalregister.gov/documents/2024/07/03/2024-14414/anti-money-laundering-and-countering-the-financing-of-terrorism-programs
https://www.fdic.gov/system/files/2024-07/aml-cft-program-rule-nprm-final_no-billing-codes.pdf
https://www.fdic.gov/system/files/2024-07/interagency-statement-on-the-issuance-of-the-aml-cft-program-notices-of-proposed-rulemaking-final.pdf
https://www.haynesboone.com/people/sinai-leel
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geographic reach, and increase revenue. Third parties, 
such as financial technology companies (“fintechs”), 
often handle marketing, distribution, compliance 
functions, customer service, and transaction processing. 
Despite relying on fintechs to roll-out such programs, 
banks remain responsible for complying with all 
applicable laws and regulations.

The Joint Statement identifies several risks associated 
with third-party arrangements:

Operational and Compliance Risks:

	 Significant Operations by Third Parties: Over-	
	 reliance on third parties can weaken a bank’s 	 
	 control over its deposit functions, leading to  
	 potential regulatory compliance failures.

	 Fragmented Operations: Using multiple third  
	 parties can complicate risk assessment and  
	 management.

	 Access to Records: Limited access to essential 	
	 records held by third parties can delay deposit 	
	 access for customers and increase legal risks.

	 Third-Party Compliance: Relying on third parties 	
	 for compliance functions can heighten the risk 	
	 of non-compliance with regulations like AML laws.

	 Consumer Protection: Insufficient oversight can 	
	 lead to violations of consumer protection laws, such 	
	 as those under the Electronic Fund Transfer Act and 	
	 the Truth in Savings Act.

	 Contractual Issues: Multiple layers of third-party 	
	 relationships without direct contracts can hinder  
	 risk management.

	 Experience with New Technologies: Banks might 	
	 lack experience with new technologies used by third 	
	 parties, leading to inadequate risk management.

	 Audit Coverage: Weak audit processes can result in 	
	 inadequate oversight of third-party arrangements.

Growth Risks:

	 Misaligned Incentives: Third parties might prioritize 	
	 growth over compliance, increasing risks for banks.

	 Operational Lag: Rapid growth can outpace a  
	 bank’s risk management capabilities.

	 Funding Concentrations: High dependence on  
	 third-party arrangements can challenge liquidity and 	
	 funding management.

	 Liquidity Risks: Concentration of bank deposits 	
	 or revenue associated with a third party, such that 	
	 management of liquidity risks may conflict with a 	
	 desire to maintain a relationship with that third party.

	 Capital Pressure: Rapid balance sheet growth 	
	 without corresponding capital increases can strain a 	
	 bank’s capital levels.

End User Confusion and Misrepresentation:

	 Misleading Statements: Third-party marketing 	
	 can confuse end users about deposit insurance, 	
	 particularly if nonbank entities misrepresent FDIC 	
	 coverage.

	 Regulatory Violations: Misleading information about 	
	 deposit insurance can violate FDIC regulations.

Banks must adopt effective risk management 
practices to mitigate these risks. The Joint Statement 
recommends:

Governance and Third-Party Risk Management:

	 Establishing clear policies and procedures for 		
	 organizational structures, reporting lines, internal 	
	 controls, and audit functions.

	 Conducting thorough risk assessments and due 	
	 diligence on third-party partners.

	 Crafting detailed contracts that define roles and 	
	 responsibilities.

	 Implementing ongoing monitoring processes to 	
	 identify and address issues promptly.
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Operational and Compliance Management:

	 Understanding and managing management 		
	 information systems (MIS) used by third parties.

	 Developing contingency plans for operational 		
	 disruptions.

	 Implementing internal controls to mitigate inherent 	
	 risks in deposit functions.

	 Ensuring compliance with consumer protection 	
	 regulations through proper controls, governance,  
	 and active oversight.

	 Having policies, procedures, oversight, and controls 	
	 in place to help ensure compliance with applicable 	
	 AML/CFT requirements (e.g., monitoring for and 	
	 reporting suspicious activity, customer identification 	
	 programs, and customer due diligence) and 		
	 sanctions compliance.

Managing Growth, Liquidity, and Capital:

	 Setting concentration limits, diversification 		
	 strategies, and liquidity management plans.

	 Performing analysis to determine if deposits meet 	
	 the definition of brokered deposits and reporting 	
	 them accurately.

Addressing Misrepresentations:

	 Establishing policies to prevent misleading 		
	 statements about deposit insurance.

	 Monitoring third-party activities to ensure 		
	 compliance with FDIC regulations.

The Agencies also issued an RFI to better understand 
the nature, implications, and risk management practices 
of bank-fintech arrangements, as they explore whether 
enhancements to existing supervisory guidance could 
address the risks associated with these partnerships. As 
noted in the RFI, bank-fintech arrangements typically 
fall into three categories:

	 Deposit-Taking Arrangements: Fintech companies 	
	 partner with insured depository institutions to 	
	 provide banking products like deposit accounts and 	
	 debit cards through their platforms.

	 Payment Arrangements: These  involve 		
	 collaborations between banks and fintechs to offer 	
	 services such as debit/credit cards, ACH 		
	 transactions, wire transfers, prepaid services, or 	
	 instant payments.

	 Lending Arrangements: Banks facilitate and fund 	
	 loans while fintech companies solicit end users and 	
	 collect application data.

The Agencies noted that intermediate technology 
platform providers often facilitate these relationships by 
offering technological and operational services that help 
fintech and banks connect seamlessly.

In addition, the Agencies discuss that, while bank-
fintech arrangements offer significant benefits, they also 
pose various risks, including:

	 Accountability: Challenges in managing risk and 	
	 compliance due to the division of responsibilities.

	 End-User Confusion: Users might be unclear about 	
	 whether they are dealing with a bank or a fintech.

	 Rapid Growth: Banks may struggle to manage the 	
	 rapid expansion of these arrangements.

	 Concentration and Liquidity Management:  
	 Business concentration in fintech arrangements can  
	 amplify risks.

	 Data and Customer Information: Risks related to 	
	 the use, ownership, and sharing of data between 	
	 banks and fintech.

The Agencies are requesting comments on several 
aspects of the RFI, such as the adequacy of the RFI’s 
descriptions of bank-fintech arrangements, practices 
for determining customer status and compliance 
responsibilities, planning for fintech exits or disruptions, 
maintaining safety and soundness, and ensuring the 
ability to suspend or terminate arrangements for safety, 
compliance, or consumer protection reasons.

It is worth noting that the RFI is not meant to impose 
obligations or define rights but aims to gather input 
for potential improvements in supervisory guidance. 
Comments are due 60 days after the RFI’s publication in 
the Federal Register.
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Read the Joint Statement here and the RFI here.

Federal Agencies Finalize Rule on Automated 
Valuation Models by Mortgage Originators and 
Secondary Market Issuers – Leel Sinai

On July 17, 2024, the Federal Reserve Board, National 
Credit Union Administration, Consumer Financial 
Protection Bureau, and Federal Housing Finance 
Agency, in conjunction with the FDIC and the Office of 
the Comptroller of the Currency, released a final rule 
pursuant to Section 1473(q) of the Dodd-Frank Act. The 
final rule establishes quality control standards for the 
utilization of automated valuation models (“AVMs”) by 
mortgage originators and secondary market issuers. 

AVMs are sophisticated computerized models used to 
ascertain the value of a consumer’s principal dwelling 
collateralizing a mortgage. The rule was finalized 
substantially as proposed, and mandates that institutions 
formulate and sustain policies, practices, procedures, 
and control systems to ensure AVMs conform to quality 
control standards designed to: (1) ensure a high level 
of confidence in estimates; (2) protect against data 
manipulation; (3) seek to avoid conflicts of interest; (4) 
require random sample testing and reviews; and (5) 
comply with nondiscrimination laws. 

The final rule eschews prescriptive requirements, 
affording institutions the discretion to tailor their quality 
control standards for AVMs in alignment with their size, 
complexity, and risk profile. The rule encompasses 
credit decisions, including determinations regarding 
mortgage origination, modification, termination, or 
changes to a mortgage, as well as covered securitization 
determinations. These determinations include decisions 
on whether to waive an appraisal requirement for a 
mortgage’s potential sale or transfer to a secondary 
market issuer, and structuring, preparing disclosures 
for, or marketing initial offerings of mortgage-backed 
securitizations. 

The final rule does not apply to the use of AVMs for 
portfolio monitoring, the development of an appraisal 
by a certified or licensed appraiser, or the review 
of the quality of already completed collateral value 
determinations.

The final rule will become effective on the first day of the 

calendar quarter following 12 months after publication 
in the Federal Register.

Read the Final Rule Here

CFPB Issues Proposed Interpretive Rule on Paycheck 
Advance Products – Leel Sinai

On July 18, 2024, the Consumer Financial Protection 
Bureau (“CFPB”) issued a proposed interpretive rule 
indicating that certain paycheck advance products, also 
known as “earned wage advances” and “earned wage 
products,” are “consumer credit” under the Truth  
in Lending Act (“TILA”) and Regulation Z. 

The interpretive rule would apply to earned wage 
products that provide funds to consumers based on their 
accrued wages in a pay cycle and require repayment 
through automatic means, such as scheduled payroll 
deductions or preauthorized account debits at the end 
of the pay cycle. The CFPB clarified in its interpretive 
rule that in earned wage transactions, consumers 
incur an obligation to pay money at a future date. 
Regulation Z’s requirements apply to any credit provider 
regularly offering consumer credit subject to a finance 
charge. According to the CFPB, certain consumer 
payments, even if not a condition of credit extension, 
are considered finance charges if levied in connection 
with the extension of credit. The CFPB identified in 
its proposed interpretive rule two specific costs that 
constitute finance charges in the context of earned 
wage credit: (1) tips, gratuities, donations, or voluntary 
contributions; and (2) expedited funds delivery fees. 

The CFPB’s press release for the interpretive rule notes 
that many Regulation Z requirements would not apply 
to paycheck advance products if they were truly fee-
free for employees. It also states that lenders must 
provide workers with appropriate disclosures about 
finance charges. The CFPB also proposed to replace 
its November 2020 advisory opinion on certain earned 
wage access programs with this interpretive rule, due to 
significant regulatory uncertainty caused by the 2020 
advisory opinion.

Comments on the proposed interpretive rule are due by 
August 30, 2024.

Read the Proposed Interpretive Rule Here

https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20240725c1.pdf
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20240725c2.pdf.pdf
https://www.haynesboone.com/people/sinai-leel
https://www.govinfo.gov/content/pkg/FR-2024-08-07/pdf/2024-16197.pdf
https://www.haynesboone.com/people/sinai-leel
https://files.consumerfinance.gov/f/documents/cfpb_paycheck-advance-marketplace_proposed-interpretive-rule_2024-07.pdf
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BitMex Pleads Guilty to Anti-Money Laundering 
Violations – Leel Sinai, Krista Garcia

On July 10, 2024, it was announced that HDR Global 
Trading Limited, a/k/a Bitcoin Mercantile Exchange 
(“BitMEX”) pled guilty to violating the Bank Secrecy Act. 
BitMEX failed to establish and maintain a sufficient anti-
money laundering and customer identification program. 

BitMEX was one of the leading cryptocurrency 
derivatives platforms from 2015 to 2020. It violated 
federal law by knowingly operating in the United States 
without an adequate AML program, making itself 
vulnerable for money laundering schemes. 

BitMEX solicited business from U.S. traders and 
operated throughout the U.S., which required it to 
register with Commodity Futures Trading Commission 
(“CFTC”) and to implement and maintain a meaningful 
AML program and customer identification programs. 
These programs are implemented to support and protect 
the integrity of the U.S. financial system.

To implement a sufficient customer identification 
program, “financial institutions” (as defined under the 
Bank Secrecy Act) must collect certain information 
from customers. Minimally, customer identification 
information to be collected should include a name, 
date of birth, address, and a government identification 
number of each customer prior to opening an account, 
and the “financial institution” must take steps to 
verify the information. Despite being aware of this 
requirement, BitMEX did not maintain an adequate 
customer identification program. Allegedly, BitMEX 
allowed clients to effectively register and trade on the 
platform anonymously by only requiring a verified email 
address, something that it publicly advertised in 2015. 

Customer identification is important to track client 
transactions for potential sanctions violations or money 
laundering. A futures commission merchant (“FCM”), 
such as BitMex, is a “financial institution” under the 
Bank Secrecy Act and must also file suspicious activity 
reports including for transactions involving funds or 
other assets of at least $5,000 that the FCM knows, 
suspects, or has reason to suspect involves funds 
derived from illegal activity or if the FCM suspects it is 

being used to facilitate criminal activity.

BitMEX will be sentenced on October 7 before U.S. 
District Judge John Koeltl. 

Read the Allegations Here

https://www.haynesboone.com/people/sinai-leel
https://www.haynesboone.com/people/garcia-krista
https://www.haynesboone.com/~/media/Project/HaynesBoone/HaynesBoone/PDFs/Practice%20Group%20PDFs/Finance/United%20States%20of%20America%20v%20HDR%20Global%20Trading%20Limited%20aka%20BitMex
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