
Update on Reputation Risk in 
Bank Oversight  – Leel Sinai, Alex 
Jackson
On March 20, 2025, the Office of the 
Comptroller of the Currency (OCC) 
announced that it will no longer examine 
its regulated institutions for reputation 
risk and is removing references to 
reputation risk from its Comptroller’s 
Handbook and guidance issuances. 
This follows efforts from the Senate 
Banking Committee, which on March 
13, 2025, advanced legislation aimed at 
prohibiting federal banking regulators 
from considering reputation risk in their 
supervisory practices. 

“The OCC will no 
longer examine 
regulated 
institutions for 
reputation risk.”
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The Financial Integrity and Regulation Management (FIRM) Act seeks to remove reputational risk as a 
criterion for assessing the “safety and soundness of regulated financial institutions.” Reputation risk 
involves the potential financial impact of negative publicity, which can harm banks by deterring business 
and investors or leading to lawsuits. Critics have long argued that using reputational risk as a basis for 
decision-making is overly subjective, prone to overregulation and vulnerable to misuse, often targeting 
legitimate bank activities or clients that regulators may disapprove of. The FIRM Act would prevent the 
OCC, the Federal Deposit Insurance Corporation, the Federal Reserve Board (collectively, the Federal 
Bank Regulatory Agencies), the Consumer Financial Protection Bureau (CFPB) and the National Credit 
Union Administration from implementing such subjective oversight. The OCC’s announcement and the 
Senate Banking Committee’s advancement of the FIRM Act reflects ongoing efforts to establish a more 
standardized approach to banking supervision, focusing on objective measures of financial stability 
and risk management. If passed, the actions taken by the OCC would be mirrored by all Federal Bank 
Regulatory Agencies.

Read the OCC Press Release here.

Read the FIRM Act here.

The OCC and FDIC Rescind Troublesome Crypto Guidance – Leel Sinai, Livingstone Harriott

On March 7, 2025, the OCC issued Interpretive Letter (IL) 1183 reaffirming the ability of national banks 
and federal savings associations to engage in “crypto-asset activity” without prior supervisory notice 
to the OCC. Specifically, IL 1183 rescinded IL 1179, which required banks to obtain written supervisory 
non-objection from the OCC before engaging in crypto-asset activities. To obtain this supervisory 
non-objection, a bank had to demonstrate that it established an appropriate risk management and 
measurement process for the proposed crypto activities. In eliminating that requirement, the OCC 
designed IL 1183 to reduce burden on banks, encourage responsible innovation, enhance transparency 
and ensure all bank activities are treated consistently. The crypto-asset activities explicitly reaffirmed by 
IL 1183 are addressed in prior ILs 1170, 1172 and 1174, respectively:

https://www.occ.gov/news-issuances/bulletins/2025/bulletin-2025-4.html
https://www.banking.senate.gov/imo/media/doc/firm_markup_final.pdf
https://www.haynesboone.com/people/sinai-leel
mailto:Livingstone%20Harriott?subject=
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•	 IL 1170, issued on July 22, 2020, affirmed that banks may provide crypto-asset custody 
services, including by holding unique cryptographic keys associated with cryptocurrencies on 
behalf of customers;

•	 IL 1172, issued on Sept. 21, 2020, affirmed that banks may hold dollar deposits serving as 
reserves for stablecoins if backed 1:1 by a single fiat currency and held in hosted wallets; and

•	 IL 1174, issued on Jan. 4, 2021, affirmed that banks may (1) act as nodes on a distributed 
ledger to verify customer payments and (2) buy, sell and issue stablecoins to facilitate payment 
transactions on a distributed ledger.

IL 1183 notes that the OCC will examine banks’ custody, distributed ledger and stablecoin crypto-
asset activities as part of its ongoing supervisory process. Additionally, IL 1183 explained that new 
crypto activities should be developed and implemented consistent with sound risk management 
practices.

On March 28, the FDIC issued a Financial Institution Letter (FIL-7-2025) that provides guidance for 
FDIC-covered institutions engaging or seeking to engage in crypto activities. FIL-7-2025 rescinds 
FIL-16-2022, thus allowing institutions to engage in permissible crypto-related activities without 
prior FDIC approval. FIL-7-2025 also provides that the FDIC expects to issue further guidance in 
the future regarding banks’ engagement in crypto-related activities. This includes replacing the 
Joint Statement on Crypto-Asset Risks to Banking Organizations, issued in January 2023, and the 
Joint Statement of Liquidity Risks to Banking Organizations Resulting from Crypto-Asset Market 
Vulnerabilities, issued in February 2023.

Read IL 1183 here. Read ILs 1170, 1172, and 1174 here.

Read FIL-7-2025 here.

“IL 1183 reaffirms that national banks and 
federal savings associations can engage in 
crypto-asset activities without prior supervisory 
notice to the OCC, reducing regulatory burden 
and encouraging responsible innovation.”

http://www.haynesboone.com
https://www.occ.treas.gov/topics/charters-and-licensing/interpretations-and-actions/2025/int1183.pdf
https://www.occ.gov/topics/charters-and-licensing/interpretations-and-actions/2020/int1170.pdf
https://www.occ.treas.gov/topics/charters-and-licensing/interpretations-and-actions/2020/int1172.pdf
https://www.occ.gov/news-issuances/news-releases/2021/nr-occ-2021-2a.pdf
https://www.fdic.gov/news/financial-institution-letters/2025/fdic-clarifies-process-banks-engage-crypto-related?source=govdelivery&utm_medium=email&utm_source=govdelivery
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The SEC’s Changing Course on Crypto Activities – Leel Sinai, Neil Issar, Dustin Leenhouts

As vocal supporters of the crypto industry, President Trump’s nominee for chair of the Securities 
and Exchange Commission (SEC), Paul Atkins, and the current acting chair, Mark Uyeda, have been 
tasked with pursuing the Trump administration’s crypto-forward agenda. Unsurprisingly, the SEC 
has wasted no time in taking a different approach to regulating crypto-market participants than 
that of the SEC under the Biden administration. Most notably, the SEC has announced the end of 
several multi-year lawsuits and investigations, even while claiming crypto remains in the agency’s 
enforcement crosshairs.

One of the most discussed cases involved Ripple Labs, Inc. (Ripple), a software company known 
for creating an open-source decentralized payment network that uses a cryptocurrency called XRP 
(which, as of this writing, is the fourth-largest cryptocurrency in the world by market cap). The SEC 
sued Ripple and two of its executives in 2020 for violation of registration requirements under the 
Securities Act of 1933 (the Securities Act). The SEC alleged that they made unregistered sales of 
over $1.38 billion worth of XRP to institutional and retail investors on third-party platforms and used 
XRP to pay employees and developers to build third-party programs that utilize and integrate with 
the XRP network.

In July 2023, the U.S. District for the Southern District of New York ruled on cross motions for 
summary judgment that XRP is not itself a security and only the sale of XRP to institutional investors 
constituted a sale of securities in violation of the Securities Act. In contrast, the sales of XRP to 
retail investors, employees and developers were found not to be sales of securities. The SEC sought 
nearly $2 billion in civil monetary penalties, disgorgement and prejudgment interest. But in August 
2024, the court awarded a civil monetary penalty of only $125 million. 

Both the SEC and Ripple appealed the summary judgment ruling to the Second Circuit in October 
2024. However, in line with the new administration’s crypto-compliant approach, Ripple and the 
SEC recently agreed to withdraw their appeals, with Ripple agreeing to pay only $50 million of the 
original $125 million penalty. 

https://www.haynesboone.com/people/sinai-leel
https://www.haynesboone.com/people/issar-neil
https://www.haynesboone.com/people/leenhouts-dustin
https://www.nysd.uscourts.gov/sites/default/files/2023-07/SEC%20vs%20Ripple%207-13-23.pdf
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The SEC also dropped cases in March against Kraken, one of the world’s largest cryptocurrency 
exchanges, and Cumberland DRW, the crypto trading arm of Chicago-based trading firm DRW. The 
SEC sued Kraken in November 2023 for allegedly commingling customer and corporate funds while 
operating as an unregistered securities broker, dealer, exchange and clearing house. Similarly, the 
SEC sued Cumberland DRW in October 2024 for allegedly operating as an unregistered securities 
dealer, pointing to their sale of over $2 billion in unregistered securities in the form of various 
cryptocurrencies. Both cases will end without either company paying any penalties or making 
changes to their business. Further, in prior months, the new administration’s SEC dropped cases 
against BitClout, Binance, Coinbase, OpenSea, Robinhood Crypto, Uniswap Labs, Gemini and 
Consensys.

Relatedly, on March 20, 2025, the SEC issued a statement that proof-of-work mining does 
not involve the offer and sale of securities under the Securities Act. Certain cryptocurrencies, 
including Bitcoin, use a proof-of-work mechanism to validate transactions on their blockchain. 
This mechanism typically requires miners to solve complex math problems and verify previous 
transactions on the blockchain. Until this statement, the SEC had been silent as to whether it 
considered the act of mining as involving the offer or sale of a security, which would determine 
whether mining fell under the SEC’s regulatory authority. The recent statement provides crypto 
miners a clear statement that these activities will not be regulated by the current administration’s 
SEC.

In short, the SEC is carving a path in the crypto landscape marked by reduced regulatory scrutiny. 
This has been accompanied by the SEC’s recent creations of a Crypto Task Force, whose mission is 
to provide clarity on the application of federal securities laws to the crypto asset market, and a new 
Cyber and Emerging Technologies Unit, which will focus on online misconduct and protecting retail 
investors in the emerging technology space – including but not limited to the cryptocurrency market. 
The SEC’s actions will almost certainly lead to increased participation in the crypto industry and a 
more crypto-forward approach by the SEC. 

http://www.haynesboone.com
https://www.sec.gov/newsroom/speeches-statements/statement-certain-proof-work-mining-activities-032025
https://www.sec.gov/about/crypto-task-force
https://www.sec.gov/newsroom/press-releases/2025-42
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CFTC Withdraws Staff Advisory on Swap Execution Facility (SEF) Registration Requirement 
– Phil Lookadoo, Brian Sung

On March 13, 2025, the CFTC’s Division of Market Oversight (DMO) issued Letter No. 25-05, 
withdrawing in its entirety its previous Letter No. 21-19 (Staff Advisory on Swap Execution Facility 
Registration Requirement, dated September 29, 2021, the “2021 SEF Advisory”), effective 
immediately.

The DMO acknowledged that the 2021 SEF Advisory had created regulatory uncertainty regarding 
whether certain market participants would be required to register as Swap Execution Facilities 
(SEFs).  Following withdrawal of the 2021 SEF Advisory, the activities and registration requirements 
for Swap Execution Facilities will continue to be governed by the pre-2021 regulatory framework, 
including the CFTC’s final rule issued in 2013 entitled “Core Principles and Other Requirements 
for Swap Execution Facilities”, 78 Fed. Reg. 33476 (June 4, 2013) (the “2013 SEF Final Rule”) and 
the “Swap Execution Facility” definition in Section 1a(50) of the Commodity Exchange Act (CEA) (7 
U.S.C. § 1a(50)). 

In the 2021 SEF Advisory, the DMO noted that the CEA statutory definition referenced facilities in 
which multiple participants have the ability to execute or trade swaps by accepting bids and offers 
made by multiple participants (which DMO referred to therein as the “multiple-to-multiple” prong of 
the SEF statutory definition).  

The 2021 SEF Advisory also indicated,  that the CFTC Staff interpreted the “multiple-to-multiple” 
prong as being satisfied if a Commodity Trading Advisor (CTA) or an Introducing Broker (IB) used 
its platform (which platform could be a phone, email, or any number of means of communication) 
to reach out to multiple potential swap counterparties (e.g., multiple swap providers) on behalf of 
a single client of the CTA or IB, seeking indicative or binding bids to enter into a bilateral swap with 
that single client. And if that CTA or IB also used its platform (i.e., phone, email, etc.) to reach out 
to multiple potential swap counterparties on behalf of another client of the CTA or IB, then doing so 
would satisfy the “multiple-to-multiple” prong of the CEA’s definition of a SEF, thereby requiring the 
CTA or IB to cause any bilateral swaps, arranged using such a “multiple-to-multiple” platform, to be 
executed on or pursuant to the rules of a SEF.

Under such circumstances, even though multiple participants cannot simultaneously request, make 
or accept bids and offers from multiple participants, from the CFTC Staff’s perspective the definition 
of a SEF had been triggered. If multiple participants have the ability to execute swaps with multiple 
counterparties, or participants have the ability to initiate one-to-many communications or to 
submit RFQs to multiple counterparties, the 2021 SEF Advisory indicated that this could satisfy the 
multiple-to-multiple prong, even if each such participant could only communicate one-to-one with 
each potential counterparty.

https://www.haynesboone.com/people/lookadoo-phil
https://www.haynesboone.com/people/sung-brian
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The withdrawal of the 2021 SEF Advisory and the expansive interpretation set forth therein should 
alleviate some concerns; provided, however, that market participants should keep in mind that the pre-
2021 regulatory framework for SEF registration and the underlying statutory definition of a SEF set forth in 
the Dodd-Frank Act (DFA) amendments to the Commodity Exchange Act (CEA), which the CFTC staff was 
interpreting in the 2021 SEF Advisory, has not changed. In fact, the CFTC staff advised informally that the 
interpretation set forth in the 2021 SEF Advisory simply reflected the same consistent interpretation that 
the CFTC staff had applied to the SEF definition in the DFA amendments to the CEA for many years. 

On that basis, the applicability of such SEF definition to the activities of a CTA, IB or CPO will need to be 
considered on a case by case, facts and circumstances basis. We note too that this could be yet another 
example of partisan regulatory decision-making that could be reversed with the next change of presidential 
administration with a new CFTC chairperson and a new director of the CFTC staff’s Division of Market 
Oversight. Be circumspect.

Read Letter No. 25-05 here.

Read Letter No. 21-19 (the 2021 SEF Advisory) here.

Read the 2013 SEF Final Rule here (and a minor correction thereto here).

The interpretation expressed in the 2021 
SEF Advisory created concern among certain 
market participants such as IBs, CTAs and 
commodity pool operators (CPOs) since 
market practices and business models 
often involved intermediaries assisting or 
facilitating execution and price discovery for 
clients or customers in ways that previously 
had not been thought to fall within the scope 
of SEF activities but, under the interpretation 
set forth in the 2021 SEF Advisory, could 
potentially be deemed to satisfy the multiple-
to-multiple prong and thereby trigger SEF 
registration requirements.

“The withdrawal of the 
2021 SEF Advisory should 
alleviate some concerns, 
but the underlying 
regulatory framework 
remains unchanged.”

1 Section 1a(50) of the Commodity Exchange Act defines a Swap Execution Facility as “a trading system or platform in which 
multiple participants have the ability to execute or trade swaps by accepting bids and offers made by multiple participants in the 
facility or system, through any means of interstate commerce, including any trading facility, that— (A) Facilitates the execution of 
swaps between persons; and (B) is not a designated contract market”.

http://www.haynesboone.com
https://www.sec.gov/newsroom/press-releases/2025-42
https://www.sec.gov/newsroom/press-releases/2025-42
https://www.govinfo.gov/app/details/FR-2013-06-04/2013-12242
https://www.federalregister.gov/documents/2013/08/05/2013-18773/core-principles-and-other-requirements-for-swap-execution-facilities-correction
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Federal Regulatory Scaling Back Continues – Leel Sinai

The Federal Bank Regulatory Agencies and the CFPB continued to scale back their regulatory 
initiatives in March, with multiple releases providing notice of intention to rescind finalized and yet-
to-be finalized rules. On March 28, 2025, the Federal Bank Regulatory Agencies announced their 
intent to issue a proposal to both rescind the Community Reinvestment Act (CRA) final rule issued 
in October 2023 and reinstate the CRA framework that existed prior to the October 2023 final rule. 
The Federal Bank Regulatory Agencies noted that they will “continue to work together to promote a 
consistent regulatory approach on their implementation of the CRA.”

On March 31, 2025, the OCC announced a withdrawal of its participation in the interagency principles 
for climate-related risk management for large financial institutions. In announcing its withdrawal, 
the OCC noted that “the principles providing guidance to banks for climate-related financial risk are 
overly burdensome and duplicative” and that “the OCC’s existing guidance for banks to maintain a 
sound risk management framework applies to all activities conducted by supervised institutions and 
includes potential exposures to severe weather events or natural disasters.”

The CFPB announced, on March 28, 2025, that with respect to the Payday, Vehicle Title and Certain 
High-Cost Installment Loans Regulation, it will not prioritize enforcement or supervision actions with 
regard to any penalties or fines associated with the Payment Withdrawal provisions and the Payment 
Disclosure provisions once they become operative on March 30, 2025. The CFPB noted that it will 
instead “keep its enforcement and supervision resources focused on pressing threats to consumers, 
particularly servicemen and veterans.” In addition, the CFPB stated in its March 26, 2025 Status 
Report and Joint Motion to Stay that it would rescind its guidance that asserted buy-now, pay-later 
products were subject to some of the same federal safeguards as traditional credit cards. On March 27, 
2025, the Senate Banking Committee also passed a Congressional Review Act resolution to overturn 
the Biden administration’s CFPB final rule imposing new price controls on overdraft services offered 
by banks and credit unions. According to the Senate Banking Committee’s website, the rule “would 
have led to reduced access to credit and important financial services for hardworking Americans.”

We continue to carefully monitor agency and legislative developments as the Trump administration 
deftly asserts its deregulatory agenda through all branches of the federal government.

https://www.haynesboone.com/people/sinai-leel
https://www.occ.gov/news-issuances/news-releases/2025/nr-occ-2025-27.html
https://www.consumerfinance.gov/about-us/newsroom/cfpb-offers-regulatory-relief-for-small-loan-providers/
https://www.haynesboone.com/~/media/Project/HaynesBoone/HaynesBoone/PDFs/Practice%20Group%20PDFs/Finance/FINANCIAL%20TECHNOLOGY%20ASSOCIATION%20V%20CONSUMER%20FINANCIAL%20PROTECTION%20BUREAU
https://www.haynesboone.com/~/media/Project/HaynesBoone/HaynesBoone/PDFs/Practice%20Group%20PDFs/Finance/FINANCIAL%20TECHNOLOGY%20ASSOCIATION%20V%20CONSUMER%20FINANCIAL%20PROTECTION%20BUREAU
https://www.banking.senate.gov/newsroom/majority/senate-passes-scott-led-effort-to-repeal-biden-era-cfpb-overdraft-rule
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