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Basel Committee Proposed 
Guidelines for Counterparty Credit 
Risk Management - Giorgio Bovenzi

On April 30, 2024, the Basel Committee 
on Banking Supervision issued a 
consultation on “Guidelines for 
counterparty credit risk management.”  
Comments are due by August 28, 2024.  
The proposed guidelines are intended 
to replace the Basel Committee’s 
Sound practices for banks’ interactions 
with highly leveraged institutions 
report that was published in January 
1999 in response to the collapse of 
the Long-Term Capital Management 
hedge fund. In the view of the Basel 
Committee, more recent events, 
including the failure of Archegos 
Capital Management in March 2021, 
exposed inadequacies in financial 
institutions’ counterparty credit risk 
(CCR) management practices (such as 
margining) which the new proposed 
guidelines are meant to address.
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In particular, the guidelines emphasize 
key practices that are thought to be 
critical to resolving long-standing 
industry weaknesses in CCR 
management, including the need to: 

(i)  conduct comprehensive 
counterparty due diligence at the 
initial onboarding stage, adopting a 
holistic view of the potential activities 
and risks arising from different 
trading and lending products through 
multiple entities and jurisdictions, and 
counterparty credit monitoring on an 
ongoing basis; 

(ii)  develop a comprehensive credit 
risk mitigation strategy to effectively 
manage counterparty exposures, 
with specific focus on margin and 
cross-collateralization strategies, 
and assessing the legal enforceability 
of all risk mitigants in all relevant 
jurisdictions and across different 
products and collateral types; 

(iii)  measure, control and limit CCR 
using complementary metrics that 
cover the bank’s range of materials 
risks, portfolios and counterparties; 

(iv)  build a strong CCR governance 
and oversight framework through 
(a) skilled individuals with a clear 
understanding of the bank’s culture, 
(b) clear risk management processes 
(that include the sound monitoring 
of a counterparty’s activities), and (c) 
reliable reporting that is integrated 
into the decision-making process; and

(v)  act quickly in a closeout, 
ensuring the ability to carry out the 
relevant actions pursuant to up-to-
date closeout playbooks, including 

in extreme situations where all 
transactions across an entire 
jurisdiction must be closed out as a 
result of international sanctions or 
geopolitical instability. 

Although the guidelines are designed 
to apply to all types of counterparties, 
the Basel Committee explained that 
they are expected to mainly benefit CCR 
management in the context of exposures 
to non-bank financial intermediary 
counterparties – and particularly highly 
leveraged counterparties.

Importantly, the Basel Committee 
also explained that the guidelines 
are intended to be applied through a 
risk-based and proportional approach 
that is commensurate with the degree 
of risk and the complexity of the 
exposures, noting that reliance on 
collateral alone is not a substitute 
for day-to-day risk management and 
monitoring.

Read the Guidelines Here

After Supreme Court Victory, the 
CFPB Closes in on Buy Now, Pay Later 
- Leel Sinai 

On the heels of the Supreme Court 
decision in Consumer Financial 
Protection Bureau v. Community 
Financial Services Assoc. of America, 
which legitimized the Consumer 
Financial Protection Bureau’s (“CFPB”) 
funding structure, the CFPB issued 
an interpretive rule to state the 
applicability of subpart B of the Truth 
in Lending Act on Buy Now, Pay Later 
(“BNPL”) firms. A 7-2 Court reversed 
the Fifth Circuit’s decision and held 
that the Dodd-Frank Act satisfied both 
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requirements of the Appropriations 
Clause as to the CFPB’s funding 
structure. As a result of the now-
vacated Fifth Circuit’s ruling, the CFPB 
is continuing its fight against multiple 
injunctions in earnest, “firing on all 
cylinders,” according to CFPB Director, 
Rohit Chopra. In this regard, the CFPB 
released on May 22nd an interpretive 
rule that will treat BNPL entities similar 
to those that offer credit cards.

“Buy Now, Pay Later” refers to 
consumer loans for retail transactions 
that are repaid in four or fewer 
interest-free installments and with 
no additional finance charge. A 
growing number of Americans make 
purchases using BNPL credit instead 
of conventional credit cards. However, 
according to the CFPB, BNPL firms lack 
standardized disclosure requirements, 
and consumers often face challenges 
regarding refunds, billing errors, and 
the non-receipt of items. The CFPB 
clarified in the interpretive rule that 
BNPL lenders are subject to Regulation 
Z, subpart B because they classify as 
creditors and card issuers, and because 
Congress’ broad definition of credit 
cards includes digital forms of credit 
payment. Specifically, the subpart B 
provisions regarding disputes, returns, 
and disclosures apply to all BNPL 
lenders. 

BNPL firms issue consumers “digital 
user accounts” that are treated as 
credit cards for the purposes of the 
regulation because credit cards, under 
Regulation Z, include “other credit 
device[s]” used for the purpose of 
obtaining credit. The agency also noted 
that accounts typically have a credit 
limit and are effectively a replacement 
for conventional credit cards. To 
comply with the new CFPB rule, 
BNPL lenders must send consumers 
annual and periodic billing statements 
that detail the related transactions, 

balance, credits, and due dates. The 
statements are due 21 days before 
the payment due date. Lenders must 
also put procedures in place to ensure 
payments made in that 21-day period 
are not considered late. Additionally, 
they must issue disclosures regarding 
late payment fees and other fees. 

Subpart B provisions regarding 
disputes are also applicable. In the 
event of an unresolved purchase 
dispute, consumers can assert claims 
related to the dispute against BNPL 
lenders, and consumers may withhold 
payment for the disputed transaction 
pending resolution. Additionally, in the 
event of a return or refund, lenders 
must credit the consumer’s account 
within 3 days of receiving a related 
statement from the merchant. They 
are also required to resolve billing 
errors within 90 days, and consumers 
may withhold payment pending 
resolution.

This interpretive rule will be effective 
as of July 30th, 2024, and comments 
must be received by August 1st, 2024. 
 
Read the Supreme Court Decision Here 
 
Read the Interpretive Rule Here 

Bank Regulatory Agencies Issue 
Proposal on Incentive-Based 
Compensation - Leel Sinai  
The Federal Deposit Insurance 
Corporation (“FDIC”), the Office 
of the Comptroller of the Currency 
(“OCC”), and the Federal Housing 
Finance Agency (“FHFA”) jointly issued 
a notice of proposed rulemaking 
(“NPR”) to address incentive-based 
compensation structures within 
financial institutions. The NPR aligns 
with the proposed rule published in 
April 2016 by the same agencies along 
with the Securities and Exchange 

Commission (“SEC”) and the National 
Credit Union Administration (“NCUA”), 
under the mandate of Section 
956 of the Dodd-Frank Act. This 
legislative section requires federal 
financial regulators to formulate 
rules prohibiting incentive-based 
compensation that may lead to 
undue risks in institutions possessing 
consolidated assets exceeding $1 
billion. The NPR largely reflects the 
2016 proposal, augmenting it with a 
new preamble that includes additional 
inquiries and potential alternatives for 
more stringent regulations. 

Despite the publication of the NPR, 
a formal comment period will not 
commence until all six regulatory 
agencies concur on a unified rule. 
Currently, the FDIC, OCC, and FHFA are 
accepting comments regarding both 
the re-proposed regulatory text and 
the topics introduced in the preamble. 
The proposal was approved by the 
FDIC through a 3 to 2 notational vote, 
with Vice Chairman Hill and Director 
McKernan expressing dissent. Vice 
Chairman Hill particularly criticized the 
“prescriptive” nature of the proposed 
rule in contrast to the principles-
based approach outlined in the 
2010 incentive-based compensation 
guidance issued by the Federal 
banking agencies, remarking on the 
peculiarity of advancing this proposal 
without full participation from all 
relevant agencies. 

The SEC has included a rulemaking 
initiative to implement Section 956 in 
its Fall 2023 rulemaking agenda, while 
the Federal Reserve has opted out 
of the joint proposal. During a House 
Financial Services Committee hearing 
in March 2024, Federal Reserve 
Chair Powell emphasized the need to 
thoroughly understand the problems 
addressed by such a rule before 
moving forward with a proposal.
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Treasury Announces 2024 National 
Illicit Finance Strategy and Releases 
First Ever Non-fungible Token Illicit 
Finance Risk Assessment – David Staab  

On May 16, 2024, the U.S. Department 
of the Treasury (the “Treasury”) 
issued the 2024 National Strategy for 
Combating Terrorist and Other Illicit 
Financing (“2024 Strategy”). The 2024 
Strategy provides a framework of the 
U.S. government’s goals, priorities, and 
objectives to disrupt and prevent illicit 
financing activities.

The goals of the 2024 Strategy are: “(1) 
to maintain momentum in modernizing 
the U.S. AML/CFT regime so that 
the public and private sectors can 
effectively focus resources against the 
most significant illicit finance risks; (2) 
to enhance effectiveness in combating 
illicit finance, utilizing a range of new 
and existing tools and authorities to 
respond to the current and changing risk 
environment; and (3) to deny criminals 
and those who threaten U.S. national 
security access to the U.S. financial 
system and hold them accountable for 
the harm they inflict.”

To satisfy these goals, the Treasury 
has identified four priority 
recommendations:

•  assess and address legal and 
regulatory gaps in the U.S. AML/CFT 
regime;

•  make the U.S. AML/CFT regulatory 
and supervisory framework for 
financial institutions more risk-
focused and effective;

•  enhance the operational 
effectiveness of law enforcement and 
other U.S. governmental agencies in 
combating illicit finance; and

•  support responsible technological 
innovation and harness technology to 
mitigate illicit finance risks. 

In support of the priority 
recommendations, the Treasury has 
identified various actions that agencies 
will take. With respect to virtual assets, 
the 2024 Strategy indicates that the 
Treasury will continue to consider 
updates to the regulatory requirements 
and supervisory framework for virtual 
asset activities. Further, the Treasury 
will continue monitoring the evolution 
of the payments and virtual asset 
sectors to understand evolving risks. 

An example of such monitoring 
efforts is the 2024 Illicit Finance Risk 
Assessment of Non-Fungible Tokens 
(the “NFT Risk Assessment”), which 
was published by the Treasury on May 
29, 2024.  The NFT Risk Assessment 
explores how vulnerabilities associated 
with NFTs and NFT platforms may be 
exploited by illicit actors for money 
laundering, terrorist financing, and 
proliferation financing. The NFT Risk 
Assessment finds that although NFTs 
and NFT platforms are, to date, rarely 
being used for proliferation financing 
or terrorist financing, NFTs are 
nonetheless highly susceptible to use 
in fraud, scams, and theft. 

To address outstanding NFT risks, the 
NFT Risk Assessment recommends 
several U.S. government actions, 
including:

•  raising awareness for relevant 
regulatory obligations;

•  continuing to enforce existing 
applicable laws and regulations;

•  continuing private sector 
engagement to support 
understanding of developments in 
the NFT ecosystem;

•  encouraging the NFT industry to 
address scams and fraud;

•  educating consumers; and 

•  engaging with foreign partners. 

Read the 2024 Strategy Here  
NFT Risk Assesment Here

SEC and FinCEN Propose Customer 
Identification Program Requirements 
for Registered Investment Advisers 
and Exempt Reporting Advisers - 
Madelyn Calabrese  
On May 13, 2024, the SEC and FinCEN 
jointly proposed a new rule that would 
require SEC-registered investment 
advisers (RIAs) and exempt reporting 
advisers to establish, document 
and maintain written customer 
identification programs. Under 
this proposal, advisers would, 
among other things, be required to 
implement risk-based procedures for 
verifying the identity of each of their 
customers to the extent reasonable 
and practicable within a reasonable 
time before or after the customer’s 
account is opened in order to form a 
reasonable belief that the advisers 
know the true identity of each of 
their customers. Moreover, advisers 
would be required to procure certain 
identifying information with respect 
to each of their customers, such as 
the customer’s name, date of birth 
or date of formation, address and 
identification number. The proposed 
rule would also include procedures 
for, among other things, maintaining 
records of the information used 
to verify a customer’s identity and 
notifying customers that the adviser 
is requesting information to verify 
their identities. The proposed rule 
is intended to prevent illicit finance 
activity involving the customers of 
investment advisers by strengthening 
the anti-money laundering/countering 
the financing of terrorism framework 
for the investment adviser sector.

Read the Proposed Rule Here

Read the Press Release Here

Read the Fact Sheet Here
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