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Texas Crypto Developer Sues DOJ to Preempt Prosecution
over Non-Custodial Software — Leel Sinai, Khalil Bryant

A recent lawsuit, Lewellen v. Garland (Case No. 4:25-

cv-30, N.D. Tex.), raises significant implications for
cryptocurrency developers particularly those creating
non-custodial software regarding potential liability under
money transmission statutes. On Jan. 16, 2024, Texas-based
blockchain developer and smart contract security expert
Michael Lewellen filed a lawsuit in the U.S. District Court for
the Northern District of Texas against the U.S. Department of
Justice (DOJ), with U.S. Attorney General Merrick Garland
named in his official capacity as the sole defendant. Lewellen
seeks declaratory relief to preempt potential prosecution

for his prospective non-custodial blockchain-based
crowdfunding platform, “Pharos.” Lewellen argues that

the DOJ’s criminalization of non-custodial cryptocurrency
tools is a violation of the First and Fifth Amendments and
contradicts prior federal law guidance.

Coin Center, a crypto policy think tank, is supporting the
claims by Lewellen. A Coin Center fellow and board member
of the Texas Blockchain Council, Lewellen highlights critical
risks associated with federal interpretations of money
transmission laws under 18 U.S.C. § 1960 and related laws.
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Pharos is designed to facilitate decentralized, privacy-
enhanced crowdfunding for public goods projects,

ensuring that users maintain exclusive control over their
cryptocurrency during fundraising campaigns. By eliminating
traditional intermediaries, Lewellen claims that Pharos
enhances both privacy and the efficiency of collective
action. As a non-custodial platform, Lewellen asserts that
Pharos does not constitute a money transmitting business
since it does not have control, possession or direction over
the cryptocurrency as required under 18 U.S.C. § 1960 and
related laws, according to the plain meaning interpretation of
such laws.

The DOJ, however, has adopted a broad interpretation of §
1960, recently prosecuting the developers of “Tornado Cash”
and “Samourai Wallet,” two non-custodial cryptocurrency
tools. The DOJ’s recent enforcement posture exhibits a

shift from the federal government’s earlier guidance, which
exempted non-custodial crypto software from money
transmission laws. Although the DOJ has not directly
threatened action against Lewellen, he is arguing that its
broad interpretation of the law could expose him to criminal
liability if he proceeds with making Pharos publicly available.
Given the platform’s non-custodial nature, Lewellen claims
he lacks the data necessary to comply with reporting
requirements under money transmission laws. Coin Center
issued a Statement of Support claiming that it plans to use
Pharos to enhance fundraising efforts but is concerned about
whether Pharos will be published due to the risk of unjust
federal prosecution against Lewellen.

The complaint highlights three primary legal arguments
concerning interpretation of the term “unlicensed money
transmitting business” under 18 U.S.C. § 1960 and related
laws, violations of free speech under the First Amendment
and due process under the Fifth Amendment. As relevant
here, we discuss the complaints concerning the DOJ’s
interpretation of “unlicensed money transmitting business”
under 18 U.S.C. § 1960 and related laws, in addition to
Coin Center’s Statement of Support thereof (to the extent
relevant).
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Lewellen contends that the DOJ lacks the statutory
authority to prosecute him and other non-custodial software
developers, arguing that its interpretation of what constitutes
a “money transmitting business” conflicts with both the
plain language of § 1960 and related laws, as well as prior
federal guidance. He maintains that the money transmission
laws cannot reasonably apply to developers who neither
move cryptocurrency themselves nor have possession or
control over it, as transferring or transmitting cryptocurrency
inherently requires control. Expanding the scope of the laws
to include developers whose tools merely enable others

to transfer value, he warns, risks undermining the entire
statutory and regulatory framework.

In support of his argument, Lewellen cites federal guidance,
particularly from the Financial Crimes Enforcement Network
(FinCEN). FinCEN, which oversees registration under money
transmission laws, has consistently stated that non-custodial
software developers are not subject to these regulations as
they do not exercise “total independent control” over the
value being transferred. Lewellen asserts that since he will
never control cryptocurrency moved via Pharos, his activities
align with FinCEN’s position, making him exempt from
prosecution for non-compliance with money transmission
laws. Lewellen also references Van Loon v. Dep’t of the
Treasury, 122 F. 4th 549 (5th Cir. 2024), where the Fifth
Circuit ruled that developers of immutable software used

by others to transfer cryptocurrency between accounts do
not possess sufficient property rights in the software to be
considered as transferring, transmitting or accepting the
cryptocurrency themselves.

Coin Center echoes Lewellen’s claims, asserting that

the DOJ’s recent actions against non-custodial software
developers exceed its statutory authority under “any
reasonable reading of the law.” Coin Center warns that such
enforcement efforts threaten “American competitiveness,
innovation, and the rule of law.”

Looking ahead, this case may have significant implications

for cryptocurrency developers and the blockchain industry.
Developers of non-custodial software should consult legal

counsel to assess potential risks and navigate the evolving

regulatory environment.

Read the complaint here and Coin Center’s Statement of
Support here.
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On Jan. 22, 2025, the New York Department of Financial
Services (NYDFS) proposed new regulations on fee practices
for New York-chartered banks to address what it sees as
unfair banking fee practices. The proposed regulations

seek to eliminate “exploitative and deceptive banking fees”
by capping insufficient funds fees for minor purchases

and implementing more stringent transaction processing
requirements.

Restrictions and Limits on NSF and Overdraft Charges on
Consumer Accounts

The regulation defines “insufficient funds” as either a non-
sufficient funds charge (NSF) or overdraft charge, and it
clarifies the distinction between the two, noting that interest
charged in connection with a negative account balance

does not fall under either category (i.e., the regulation does
not prevent a banking institution from charging interest).
Under the proposed regulations, a banking institution is
prohibited from settling electronic transactions in a way that
maximizes insufficient funds charges. A bank is considered
compliant if it settles the transactions in the order they were
authorized, received for settlement or from lowest to highest
dollar amounts. If the electronic transactions are settled
from highest to lowest dollar amounts, it may be seen as a
violation unless it aligns with one of the foregoing permitted
methods of settlement. Other prohibited practices include
banking institutions:

« Charging more than one NSF or overdraft fee in a single
transaction, including the re-initiation of a transaction
that was previously declined;

= Applying NSF and overdraft charges to electronic
transactions that are declined instantaneously or near-
instantaneously;

« Imposing multiple fees for transferring funds from
one account to another to reduce or avoid an NSF or
overdraft fee;

« Imposing NSF and overdraft fees for transactions under
$20;

« Imposing overdraft fees greater than or equal to the
overdrawn amount;

- Imposing overdraft fees on electronic transactions
if the consumer’s available balance at the time of
authorization is equal to or greater than the debit
amount, even if the balance is insufficient at settlement
of transaction;
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« Applying a “continuous,
overdraft charge;

” «

extended” or “daily”

« Imposing more than three insufficient funds charges to
a single consumer account per day; and

« Charging NSF charges exceeding the amount of an
overdraft charge.

Furthermore, banks implementing insufficient funds charges
must set fixed NSF and overdraft charge amounts. The

bank must charge one single fee for overdraft fees/NSF

fees regardless of the type of account, the amount of the
transaction, etc.

Transaction Disclosure Requirements

To improve transparency, the proposed regulation outlines
several disclosure requirements targeting hidden fees:

« Banking institutions are required to alert consumers
when they initiate an electronic transaction, such
as through an online purchase, that may result in
an overdraft to the account. It prevents banking
institutions from charging the fee in the absence of the
required disclosure.

« Banking institutions are required to notify consumers
following the first insufficient funds charge added to a
consumer account. The notice should detail the charge,
explain why it was imposed, outline how the consumer
can avoid future charges and provide all available
methods for checking their account balance. This
notice must be sent within 10 business days of the first
insufficient funds charge within a calendar year.

« Banking institutions are required to provide notice
at least 30 calendar days prior to any changes to the
institution’s insufficient funds charge policy.

Comments must be received on or before Feb. 3, 2025.
Read the proposed regulations here.

The CEPB P Guid to B len the Electroni
Fund T fer Act to C E ing Digital P I
Mechani — David Staat

On Jan. 10, 2025, the Consumer Financial Protection Bureau
(CFPB) issued a proposed interpretive rule: Electronic Fund
Transfers Through Accounts Established Primarily for
Personal, Family, or Household Purposes Using Emerging
Payment Mechanisms. The CFPB’s stated purpose for issuing
the interpretive rule is to assist companies, investors and
other market participants in evaluating existing statutory and
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regulatory requirements governing electronic fund transfers
(EFTs). The proposed rule, if adopted, would broaden the
Electronic Fund Transfer Act (EFTA) to cover emerging digital
payment mechanisms under certain circumstances.

Congress enacted the EFTA in 1978, which was implemented
through Regulation E. The EFTA and Regulation E apply

to an electronic fund transfer that authorizes a “financial
institution” to debit or credit a consumer’s account. The
proposed rule, if finalized, would provide guidance on the
meaning of “financial institution,” “funds” and “account”
under the EFTA and Regulation E.

The term “financial institution” under the EFTA, as
implemented in Regulation E, means “a bank, savings
association, credit union, or any other person that directly
or indirectly holds an account belonging to a consumer, or
that issues an access devise and agrees with a consumer
to provide EFT services.” The proposed rule clarifies

that financial institutions also include nonbank entities
that directly or indirectly hold an account belonging to a
consumer, or that issue an access device and agree with a
consumer to provide EFT services.

The term “funds” is not specifically defined in the EFTA or
Regulation E. In the proposed rule, the CFPB interprets the
term “fund” to include assets that act or are used like money,
in the sense that they are accepted as a medium of exchange,

a measure of value or a means of payment. The proposed rule
further provides that under this interpretation, the term “funds”
would include stablecoins, as well as any other similarly
situated fungible assets that either operate as a medium of
exchange or as a means of paying for goods and services.

Both the EFTA and Regulation E contain specific securities
and commodities exceptions to the definition of electronic
funds transfers. Such exceptions include any transfer of
funds if the primary purpose of the transfer is the purchase
or sale of a security or commodity that is regulated by

the Securities and Exchange Commission (SEC) or the
Commodity Futures Trading Commission (CFTC) or
purchased or sold through a broker-dealer regulated by the
SEC or through a futures commissions merchant regulated by
the CFTC. Under the proposed rule, the CFPB indicated that
the EFTA could apply if a stock, bond or other form of funds
in an investment account—including fuds and accounts also
regulated by the SEC or the CFTC—is used to purchase goods
or services from a retailer.
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The term “account” is generally defined under the EFTA

and Regulation E to mean, “a demand deposit (checking),
savings, or other consumer asset account (other than an
occasional or incidental credit balance in a credit plan) held
directly or indirectly by a financial institution and established
primarily for personal, family, or household purposes,”
subject to limited exceptions. In the proposed rule, the CFPB
indicates that the following could be considered “accounts”
under the EFTA:

« Video game accounts used to purchase virtual items
from multiple game developers or players;

« Virtual currency wallets that can be used to buy goods
and services or make person-to-person transfers; and

« Credit card rewards points accounts that allow
consumers to buy points that can be used to purchase
goods from multiple merchants.

The deadline to provide comments to the proposed rule is
March 31, 2025. However, it remains to be seen whether the
CFPB under the Trump Administration will proceed with the
implementation of the rule.

Read the proposed rule here.

Product Servi (Regulation AA) — Leel Sinai
Livingst Harriott

The CFPB released a proposed rule to prohibit providers of
consumer financial products or services (covered persons)
under Title X of the Dodd-Frank Act from including contract
provisions that either (1) waive substantive consumer

legal rights, protections or remedies granted by state or
federal law, (2) reserve the right of a covered person from
unilaterally amend a material term of a contract or (3) limit
free expression. The proposed rule would also re-codify
the Federal Trade Commission’s Credit Practices Rule with
regard to all covered persons.

Contracts of adhesion are widely used in the market for
consumer financial products and services. When consumers
want to take out a mortgage, apply for a new credit card,
open a checking account, subscribe to a digital payment
app or engage in any type of routine consumer financial
transaction, they are typically presented with a contract

of adhesion. The proposed rule would prohibit companies
from including provisions that restrict individual freedoms
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and rights. Then, consumers are presented these contracts
on a “take it or leave it” basis. The CFPB’s position is that
these clauses provide little or no benefit to consumers, while
insulating companies from accountability.

The proposed rule also seeks to protect consumers’
individual freedoms and fundamental and constitutional
rights by extending the Credit Practices Rule to all covered
persons, such as banks and financial services companies,
rather than only lenders. The proposed rule would prohibit
(1) confessions of judgement; (2) waivers of exemption; (3)
assignments of wages; (4) nonpossessory security interests
in household goods; (5) misrepresenting the nature or extent
of cosigner liability or failing to inform a cosigner of their
obligations prior to becoming obligated; and (6) pyramiding
late charges.

The proposed rule would also grant state law enforcement
new authority to enforce the Credit Practices Rule and the
additional prohibitions against national banks, including
allowing state attorneys general to use the Consumer
Financial Protection Act’s remedies, including Civil Money
Penalties.

Comments must be received on or before April 1, 2025.
However, it remains to be seen whether the CFPB under the
Trump Administration will proceed with the implementation
of the rule.

Read the proposed rule here.

Plaintiffs Bring Suit Against CEPB for | Nonbanl
; ision Rule - Leel Sinai. Krista Garci

On Jan. 16, 2025, Technet and NetChoice, LLC (NetChoice)
(collectively, Plaintiffs), filed suit against the CFPB. The
complaint was filed to challenge CFPB’s final rule published
on Dec. 10, 2024.

The final rule subjects the large nonbank providers that
process more than 50 million transactions annually to
CFPB’s supervision process. Plaintiffs claim that the final rule
defines a specific “market” for “general-use digital consumer
payment applications” and targets the “larger participants”
in that market for “onerous supervision.”

Generally, the final rule imposes CFPB’s supervisory authority
upon providers of major digital payment apps, expanding the
reach of CFPB’s oversight. Plaintiffs claim that the final rule is
“invalid and unlawful” for several reasons under the Dodd-
Frank Act and the Administrative Procedure Act.
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First, Plaintiffs claim that the CFPB exceeded its authority
and “acted arbitrarily and capriciously, by asserting that
consumer risk . .. need not be considered in defining a
‘market’ subject to its authority.” Specifically, they claim
that CFPB sought to define a market subject to its authority
without finding that the “consumers in that market were
being harmed or that there were any consumer protection
risks” that the supervision could remedy. Second, Plaintiffs
claim that CFPB acted arbitrarily and capriciously under the
Administrative Procedure Act because it did not identify a
“consumer risk or gap in regulatory oversight that it seeks to
fill, or any other concrete problem it seeks to resolve via the
[flinal [r]ule.”

Third, Plaintiffs claim that CFPB “brushed aside commenter’s
legitimate objections ‘lumping together various disparate
products.”” For example, it was argued that products such

as peer-to-peer payment applications were improperly
lumped together with applications that merely stored
consumers’ credit or debit cards and charged those cards to
facilitate payments to merchants. In other words, they claim
that there are distinct regulatory standards implicated by
“transfer functionalities versus wallet functionalities.”

Fourth, Plaintiffs believe that CFPB’s final rule was too
expansive because the final rule asserts “broad supervisory
oversight authority applies to any and all consumer financial
products and services offered company-wide.” And, finally,
Plaintiffs also argue that CFPB “failed to consider what is
good for consumers” because it failed to adequately conduct
its cost-benefit analysis.

We continue to monitor this developing case as Plaintiffs
await the CFPB’s answer.

Read the complaint here.
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