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On May 30, 2024, the Supreme
Court issued a unanimous opinion
in Cantero v. Bank of America,
N.A., vacating and remanding a
decision of the Second Circuit
Court of Appeals. As discussed in
the March 2024 publication of the
Financial Regulatory Roundup, the
key issue in Cantero is whether

a state escrow-interest law
attempting to regulate national
banks is preempted by federal
law, specifically certain provisions
within the Dodd-Frank Act.

The Dodd-Frank Act includes
standards for preemption of state
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consumer financial laws as applied
to National Banks. The relevant
standards for enforcing preemption
are whether the state law has a
discriminatory effect on national
banks, or if the state law “prevents
or significantly interferes with the
exercise by the national banks of
its powers” in accordance with
Barnett Bank of Marion County,

N.A. v. Nelson.

In Cantero, the issue turns

on whether the state escrow-
interest law at issue “prevents or
significantly interferes with the
exercise by the national bank of

its powers” as applied in Barnett
Bank. There was not a clear test

to determine what constitutes

a “significant interference.”
Importantly, the Supreme Court
determined that in applying the
Barnett Bank standard a court
“must make a practical assessment
of the nature and degree of the
interference caused by a state law.”

The Supreme Court has instructed
courts to implement a “nuanced
comparative analysis” to determine
what constitutes a “significant
interference” of the national bank’s
powers. This nuanced analysis
calls for a comparison of Barnett
Bank, and the precedent it relied
upon, to determine whether a state
law is preempted. While it may
seem that a straightforward test is
easier to apply than a comparative
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analysis, the Court explained that
to adopt a categorical test could
“preempt virtually all state laws
that regulate national banks.” As
aresult, the comparative analysis
is necessary and accounts for the
preemption cases that Barnett
Bank considered.

Many were hopeful that Cantero
would provide clarity on the
standard for determining
preemption of state laws regulating
national banks. However, as the
Supreme Court noted, Barnett
Bank “did not draw a bright line”
and instead ruled that some but
not all non-discriminatory state
laws regulating national banks are
preempted. Similarly, this decision
leaves many questions remaining in
the application of this preemption
standard. Without a bright line test
established, it is likely that we will
continue to see more litigation on
this issue.

In addition to Cantero, which was
remanded to the Second Circuit,
there are two similar cases;
Flagstar Bank v. Kivett, which was
remanded to the Ninth Circuit for
consideration in light of Cantero,
and Conti v. Citizens Bank in the
First Circuit, which was on hold
until the Cantero decision was
released. We will continue to
monitor developments regarding
these cases.

Read the Opinion Here
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f Artificial Intelli in tl
Financial Services Sect

= By Giorgio Bovenzi, Rowan Shnir*

On June 6, 2024, the U.S.
Department of the Treasury
(“Treasury”) issued a request
for information (“RFI”) seeking
comment from industry
professionals and financial
institutions on the “Uses,
Opportunities, and Risks of
Artificial Intelligence in the
Financial Services Sector.” The
RFI was published in the Federal
Register on June 12, 2024, and the
deadline to submit comments is
August 12, 2024.

Noting that the use of Artificial
Intelligence (“AI”) is evolving

and expanding, Treasury seeks

to understand the impact of

AI applications in the financial
services sector in order to

identify the opportunities, but
mainly the risks, that Al presents.
Treasury is interested in the
potential applications of existing
and emerging Al technologies,
including generative Al and large
language models (“LLMs”), the
potential and actual impacted
entities and individuals, and
recommendations that the industry
may have towards the development
of legislation, regulations, and
supervisory frameworks.

The RFI seeks feedback (both
from a United States perspective
and at the cross-jurisdictional

or enterprise-wide level) on the
following Al uses:
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« Offering of financial products and
services, and financial
forecasting products and pattern
recognition tools;

 Risk management in connection
with various types of risk
(credit, market, operational,
cyber, fraud and illicit finance,
compliance, reputation,
interest rate, liquidity, model,
counterparty, legal);

Capital markets activities;

Internal operations;

- Customer service, claims
management, and other
external-facing functions;

Regulatory compliance; and

- Marketing.

The RFI also highlights the
potential violation of consumer
protection and data privacy

laws (e.g., fair lending and
antidiscrimination laws, laws
prohibiting unfair, deceptive or
abusive acts or practices) due

to Al use. This includes where
users may adopt Al predictive
analytics to predict individuals’
behaviors based on the collected
data of others. Another concern
expressed in the RFIis that “the
rapid development of emerging
Al technologies may create a
human capital shortage in financial
institutions, where sufficient
knowledge about a potential risk
or bias of those AI technologies
may be lacking such that staff may
not be able to effectively manage
the development, validation,

and application of those Al
technologies.”
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Despite its substantial focus on
AT’s impact on compliance and
risks, the RFI also recognizes (and
seeks feedback on) the potential
to improve efficiency and enhance
capabilities that could translate
into tangible benefits for the
industry and the affected parties
(e.g., cost savings, expanded
access to customized products and
services).

This RFI continues Treasury’s
effort to determine the impact of
AT’s application and development
on financial products and services,
consumers, investors, financial
institutions, businesses, regulators,
and end-users, albeit in a more
targeted fashion.

In its November 2022 report,
Treasury assessed the impact of
new entrant non-bank financial
institutions on consumer finance
markets. In that report, Treasury
also explored AI uses, finding that
firms’ Al usage could empower
non-bank firms’ capabilities

and expand consumer access to
financial services, especially in
credit. But the November 2022
report also found Al use requires
“unprecedented demand for
consumer data” by financial
services firms, leading to data
privacy and surveillance risks.
Additionally, that report identified
challenges in understanding

AT’s decisions and ensuring AI’s
compliance with fair lending
requirements, due to discrimination
and bias risks presented by the
technology.

In December 2023, Treasury
issued an RFI soliciting input in its
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development of national financial
inclusion strategies, which included
questions on Al use in consumer
financial services. In March 2024,
Treasury published a report on AI
and cybersecurity, outlining steps
to address Al-related operational
risk, cybersecurity and fraud
challenges. Finally, Treasury’s

May 2024 National Strategy for
Combatting Terrorist and Other
Illicit Financing (2024) noted that
generative Al applications have the
potential to strengthen compliance
with anti-money laundering and
countering terrorism financing

by enabling financial institutions

to analyze large amounts of data
to identify patterns, trends, and
typologies.

Read the RFI Here

Eederal Reserve Board and
Arkansas State Bank Department
Issue Enforcement Action
Against Evolve Bancorp, Inc. and
Evolve Bank & Trust
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On June 14, 2024, the Federal
Reserve Board (the “Federal
Reserve”) and the Arkansas State
Bank Department (the “ASBD”)
issued a cease-and-desist order
(the “Order”) against Evolve Bank
& Trust (the “Bank”) and its holding
company, Evolve Bancorp, Inc.
(“Evolve Bancorp”). The Order is
effective as of June 11, 2024.

As discussed in the Order, the
Bank, through its Open Banking
Division (“OBD”), has pursued a
business strategy that primarily
involves offering deposit accounts
and payment processing services
to third parties that, in turn, offer
various financial products and
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services to end-user customers,
either directly or through a
partnership with other entities.
In exams carried out in August
and January of 2023 and 2024,
respectively, the Federal Reserve
Bank of St. Louis and the ASBD
(collectively, the “Supervisors”)
found deficiencies in the Bank’s
OBD risk management and the
Bank’s compliance with anti-
money laundering (“AML”) laws
and sanctions regulations issued
by the Treasury Department’s
Office of Foreign Assets Control
(“OFAC”). According to the Order,
the Bank has begun engaging in
remedial efforts to address such
deficiencies.

Per the Order, Evolve Bancorp
must fully utilize its financial and
managerial resources to support
the Bank and ensure compliance
with the Order and other regulatory
actions.

The Order requires the Bank to
obtain written approval from the
Supervisors before partnering with
any financial technology companies
or offering new products,
programs, or services to existing
financial technology companies
(“FinTech Partners”) going forward.
The Bank must also provide the
Supervisors with an impact analysis
on its liquidity before terminating
relationships with FinTech Partners.

The Order also requires the Bank
to take several steps to improve its
operations and compliance. Within
90 days of the effective date of

the Order, the board of directors

of the Bank must submit a plan to
strengthen board oversight over its
management and operations, AML
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and OFAC compliance. Additionally,
the Bank must enhance its OBD risk
management by submitting a plan
that includes policies for identifying
and monitoring risks related to
FinTech Partners, in addition to
submitting a plan to enhance its
lending and credit risk management
policies for OBD. The Bank must also
enhance capital and liquidity risk
management within 60 days of the
effective date of the Order, and must
improve its consumer compliance
management program, its AML
program, and its OFAC program, in
addition to retaining an independent
third party to assist in these efforts,
submitting the engagement letter
for the third party within 10 days of
approval.

The Bank must also submit, within
60 days of the effective date of the
Order, written plans on interest
rate risk management practices
and remediation of deficiencies in
the areas of information technology
and information security.

To strengthen its Bank Secrecy Act
(the “BSA”) and AML compliance,
the Bank must retain an
independent third party within 90
days to review the effectiveness of
its BSA/AML program and prepare
a report. Following the receipt of
the compliance report, the Bank
has 60 days to submit new BSA/
AML and customer due diligence
programs. Within 90 days of the
effective date of the Order, the
Bank must engage a third party to
validate its transaction monitoring
system and report on its findings.

The Order is a notable development
for existing and prospective
partnerships between banks and


https://www.federalregister.gov/documents/2024/06/12/2024-12336/request-for-information-on-uses-opportunities-and-risks-of-artificial-intelligence-in-the-financial
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financial technology companies, as
federal and state bank regulatory
agencies seek to stem the potential
threats posed by such relationships
where bank compliance programs
may not adequately account for
and address financial and criminal
risks. Banks engaging in such
partnerships as a business model
should ensure that their regulatory
compliance programs are tailored
to such relationships and would
more than pass muster under
regulatory scrutiny.

Read the Order Here

David Staab

On June 24, 2024, the Office of the
Comptroller of the Currency (the
“OCC”) issued a notice of proposed
rulemaking to amend its recovery
planning guidelines. The guidelines
are targeted at large insured national
banks, federal savings associations,
and federal branches (collectively
referred to as “banks”) with average
total consolidated assets of $100
billion or more. The proposed
amendments aim to expand the
scope of the existing guidelines,
incorporate a testing standard, and
emphasize the role of non-financial
risks in recovery planning.

The proposal stems from lessons
learned during the 2008 financial
crisis and more recent financial
stresses in 2023. The OCC observed
that large, complex banks were

not adequately prepared for

severe stress, which threatened
their viability. The 2016 guidelines
initially applied to banks with total
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consolidated assets of $50 billion
or more, which was later increased
to $250 billion in 2018. However,
the financial stress experienced

by institutions in the $100 billion
to $250 billion range in 2023
highlighted the need for more
inclusive guidelines to enhance the
resilience of these banks.

Proposed changes to the recovery
planning guidelines include
expansion of covered banks,
incorporation of testing standards,
and emphasis on non-financial
risks.

Expansion of Covered Banks:
The proposed recovery planning

guidelines would apply to banks
with average total consolidated
assets of $100 billion or more,
as well as banks that previously
met the threshold or are deemed
highly complex or risky by the
OCC. The OCC believes this
threshold will better cover banks
that pose systemic risks and need
robust recovery planning. A banks
recovery plan must include an
overview of the bank, identification
of its triggers, options for recovery,
impact assessments for each
recovery option, escalation
procedures, and certain other
information required by the OCC.

Incorporation of Testing Standards:
A new testing provision is proposed

to ensure the effectiveness of
recovery plans. Banks would need
to test their recovery plans at least
annually. Testing would include
simulations of severe financial and
non-financial stress scenarios, and
would aim to identify and address
any weaknesses or deficiencies in
recovery plans proactively.
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Emphasis on Non-Financial Risks:

The guidelines would explicitly
require banks to consider non-
financial risks, such as operational
and strategic risks, in their
recovery plans. These risks are
increasingly significant due to the
complex operational and strategic
environment banks operate in
today.

Compliance and Implementation:
Banks currently covered by the

guidelines would have 12 months
from the effective date to comply
with the new provisions. Those
newly covered by the $100 billion
threshold would have 12 months to
comply with the guidelines and 18
months for testing requirements.
In addition, banks would need to
integrate their recovery plans with
other risk governance functions
and align them with other plans,
such as strategic, operational,
capital, and liquidity plans.

The OCC'’s notice of proposed
rulemaking follows the Federal
Deposit Insurance Corporation’s
(the “FDIC’s”) June 20, 2024,
approval of a final rule (“Final
Rule”) to amend and restate

the existing insured depository
institution (“IDI”) resolution plan
rule issued in 2012 (the “2012
Rule”). The 2012 Rule requires IDIs
with $50 billion or more in total
assets (“CIDIs”) to periodically
submit resolution plans to facilitate
the FDIC’s readiness to resolve a
CIDI in the event of its insolvency.
The Final Rule contains certain
changes that are intended to
“clarify and enhance submission
requirements and reflect lessons
learned since the 2012 Rule was
finalized.” Although the Final Rule


https://www.federalreserve.gov/newsevents/pressreleases/files/enf20240614a1.pdf
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retains the scope of the 2012 Rule
in that it applies to all IDIs with at
least $50 billion in total assets,

the Final Rule establishes a new
bifurcated approach with different
submission requirements based on
the size of the IDI.

Under the Final Rule, CIDIs with
$100 billion or more in total assets
(“Group A CIDIs”) are required to
periodically submit comprehensive
resolution plans and interim
supplements to the FDIC. Group A
CIDIs affiliated with a U.S. globally
systemically important banking
organization must file resolution
plans every two years, whereas

all other Group A CIDIs must file
resolution plans every three years
and file interim supplements
annually. CIDIs with more than $50
billion but less than $100 billion in
total assets (“Group B CIDIs”) are
required to submit a more limited
“informational filing” every three
years.

The Final Rule also includes
other changes to the 2012

Rule, including (1) adjusting or
establishing required content
with respect to the resolution
plans and informational filings,
(2) establishing a two-prong
standard for assessing resolution
submissions, and (3) clarifying
expectations with respect to
engagement and capabilities
testing. The Final Rule will become
effective October 1, 2024.
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the article on Treasury’s RFI.
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1Rowan Shnir is a law student
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Haynes Boone’s 2024 summer
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contributed to the drafting of

Read the OCC Notice of Proposed
Rulemaking here and the FDIC Final
Rule here

=By Kit Addleman,
Madelyn Calabrese, Evan Hall,
tuart Slayton

On June 5, 2024, the U.S. Court of
Appeals for the Fifth Circuit struck
down the private fund adviser
rules adopted by the Securities
and Exchange Commission (“SEC”)
in August 2023 (“the Rule”) that
would have imposed significant
regulatory burdens on private fund
advisers and was estimated to cost
at least $5.4 billion and require
millions of hours of employee time
to comply.

The court held that the SEC
exceeded its statutory authority
under the Investment Advisers Act
of 1940 (“Advisers Act”) and the
Dodd-Frank Act in promulgating
the Rule and therefore vacated

the Rule in its entirety. The Rule,
which was challenged by several
industry associations representing
private fund managers, would
have imposed new restrictions and
disclosure requirements on private
fund advisers regarding their fees,
expenses, performance, conflicts
of interest and preferential
treatment of certain investors.

The court’s decision is a significant

victory for private fund advisers,
who argued that the Rule would
have fundamentally changed the
way private funds are regulated in
the United States and undermined
the market-driven relationship
between private fund advisers,
the funds they advise and the
sophisticated investors who invest
in those funds. The court agreed
that Congress drew a “sharp line”
between private funds and funds
that serve retail customers and
that the SEC could not rely on a
provision of the Dodd-Frank Act
that applies to “retail customers”
to regulate private fund advisers
and investors. The court also
rejected the SEC’s reliance on its
antifraud rulemaking authority
under the Advisers Act, finding
that the SEC failed to define the
fraudulent acts or practices that
the Rule purportedly was designed
to prevent, and that the Rule
lacked a “close nexus” with the
statutory aims of the Advisers Act.
The decision also casts doubt on
the SEC’s ability to adopt similar
rules in the future without further
congressional authorization.

We will monitor any further
developments in this case and
keep clients apprised of any
developments, including a possible
appeal by the SEC to the Supreme
Court or a request for rehearing by
the full Fifth Circuit.

Read Opinion Here

2Lucy Lui is a law student at Cornell University
Law School and a member of Haynes Boone’s
2024 summer associate program. Lucy
contributed to the drafting of the article on
Federal Reserve Board and Arkansas State
Bank Department Issue Enforcement Action

Against Evolve Bancorp, Inc. and Evolve Bank & Trust.
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