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With five months to go, 2025 is already the year of the flash flood in the United States. To date, the
National Weather Service has issued more than 3,600 flash flood warnings across the United

States in 20251'—more than any other year on record since 1986.2 Extreme precipitation events
have resulted in extraordinary flooding in Texas, New Mexico, West Virginia, New Jersey, New York,
Oklahoma, Kansas, Vermont and lowa. In many states, the flash floods have caused tragic loss of
life. In other communities, homes, businesses and other properties have been devastated.

For many affected property owners, insurance coverage for “flood” damage and resulting loss of
business income may be excluded or otherwise subject to limitations. It may be natural for
corporate insureds facing such policy terms to assume that the insurance coverage needed to fully
compensate for “flood” losses is simply out of reach. But the recurrence of flood losses over the
years has not only brought limitations on policy terms. It has also generated a substantial body of
law providing guidance to both insureds and insurers on a variety of issues relating to coverage for
water-borne losses. Many of these cases are factually and legally nuanced in ways that may
present opportunities for insureds to obtain coverage in spite of flood-related exclusions or
limitations.

For those corporate insureds seeking compensation for this year’s catastrophic weather events,
here are four issues to consider:

1. Do Sublimits For “Flood” Coverage Apply to Both “Property Damage” and
“Business Interruption”?

While some commercial property policies exclude or provide no coverage for “flood,” other policies
make “flood” coverage subject to a reduced sublimit, often insufficient to make a policyholder whole
from a catastrophic flood event. When “flood” coverage is subject to a “sublimit,” corporate
policyholders should carefully consider whether the limitation applies to coverage for both “property
damage” and “business interruption” loss. For example, in 2020, Judge Lee Rosenthal in the
Southern District of Texas ruled that a sublimited flood endorsement did not apply to the insured’s
business income loss, where the endorsement expressly applied to “direct physical loss to covered

property at ‘covered locations’ caused by ‘flood,” without mentioning business interruption loss.3
Here, Judge Lee Rosenthal followed other cases reaching similar conclusions.* At the same time,

the court distinguished cases defining flood limitations in terms of “all losses” arising from flooding.5
Other courts have likewise ruled that flood limitations, applicable to property damage claims, do not

necessarily limit claims for business interruption loss.? Corporate insureds faced with flood
sublimits should carefully review the applicable policy terms to determine whether such sublimits
apply to any and all flood-related loss, or whether business interruption losses (or any other subset
of the insured’s loss) is exempt from the subject limitation.

2. How Does a Flood Exclusion or Limitation Interact With Other Policy Provisions?
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Commercial property insurance policies are complex agreements. Such policies provide both
grants of coverage as well as exclusions and limitations. Coverage grants and exclusions may each
contain “anti-concurrent causation” provisions, expanding the breadth of either the coverage or the
limitation to apply in spite of other causes contributing to the insured’s loss. The combination of
separate coverage grants and independent exclusions—each magnified by anti-concurrent
causation provisions—may result in conflicts and ambiguities when the policy is read as a whole.
How, for example, can a policy simultaneously provide coverage for a named storm, equipment
breakdown and/or earth movement, regardless of any other cause or event contributing to the
insured’s loss, while also excluding coverage for a “flood” and all concurrent causes, when an
occurrence involves both sets of perils? It may not. Either an ambiguity will result, or, potentially just
as fortuitous for the insured, a jury will have to sort out the factual issues relating to causation and

the application or non-application of an exclusion.” Consequently, corporate policyholders and
insurers should look beyond a single “flood” provision in the policy, or even the fact of a “flood” in a
loss event, to consider both the policy and the occurrence as a whole in order to determine whether
coverage for flood-related loss is available.

3. Was the Subject Damage Caused by Something Other Than a Flood?

This may seem like either an obvious or irrelevant question for a policyholder seeking coverage for
a “flood” related loss. But catastrophic losses are rarely caused by just one peril. Damage to a

building in a flash flood may be the result of not only fast-moving water but earth and debris carried
in the water. Where a policy may exclude coverage for “flood,” there may nonetheless be coverage

for damage independently caused by trees, earth, buildings and cars swept up in the flood.8
Damage to property from inundation of water and waterborne debris may, for purposes of

establishing causation and coverage, be the result of other, non-excluded perils.9 Water that begins

as “surface water” may cease to qualify as a “flood” when it enters a plumbing system.10 When
faced with a significant water-related loss and a policy with a flood-related exclusion or limitation,
insurers and insureds alike should rigorously examine the facts to determine the extent to which
other covered perils caused or contributed to the loss at issue.

4. When Is a “Flood” Not a “Flood”?

If there is “flood” coverage or a “flood” exclusion in a commercial property insurance policy, the term
“flood” is almost always defined. In some cases, the definition of “flood” includes limitations on
when coverage or a limitation may apply. For example, where a “flood” is defined as the inundation
of normally dry land with water, a “flood” exclusion may not apply to a deluge occurring on property

that is positioned over water, as opposed to land.™ Still other policies may define “flood” in terms of
“surface water.” Depending on the facts and policy terms, “surface water” may be distinct from

water either above or below the surface of the ground.12 Again, in pursuing a claim for water
damage under a commercial property policy with either a flood exclusion or limitation, corporate
insureds and insurers should understand and be familiar with any nuance in the “flood” definition
and the facts that could limit the application of the provision.

There are undoubtedly other issues and considerations that may be equally appropriate for
corporate policyholders to address when grappling with a flood-related loss and flood-related
limitations or exclusions in a commercial property policy. The point is that analyzing complex
property damage and business interruption claims is rarely as simple and straightforward as
assuming that a significant water loss is not covered when there is a flood exclusion or limitation.
Insurers should not be susceptible to this presumption, and neither should corporate insureds. As
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the cases referenced above attest, a more thoughtful and nuanced approach to complex property
and business interruption claims may yield significant recoveries for corporate insureds.
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