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In April 2018, the Supreme Court of Texas rendered decisions in two cases involving disputed
“retained-acreage” clauses found in oil and gas instruments. Broadly, these “retained-acreage”
clauses vary widely and prescribe the portion of the lease that remains upon expiration of the
applicable primary term, or in certain cases, the cessation of continuous drilling operations.
Although the Court applied the same principles to these companion cases, the Court reached
different conclusions, with each turning upon the specific language in each instrument'’s retained-
acreage clause (Endeavor a lease, XOG an assignment).

In Endeavor Energy Resources, L.P. v. Discovery Operating, Inc., --- S.W.3d ---, No. 15-0155, 2018
WL 1770290 (Tex. Apr. 13, 2018), the dispute centered around whether Endeavor (as operator and
lessee) was entitled to 81 acres per well (the number of acres allocated by Endeavor (as operator
and lessee) to each well in the proration unit plats for each well), or whether Endeavor was entitled
to 160 acres per well (the maximum number of acres permitted to be allocated by an operator to a
well according to Texas Railroad Commission guidelines). Endeavor maintained that an operator’s
allocation of a lesser number of acres to a well (whether mistaken, in error or otherwise) did not
control over the express lease language entitling the lessee to a “proration unit to contain the
number of acres required to comply with applicable rules and regulations...for obtaining the
maximum producing allowable for the particular well.” However, the Court determined the prior
language in the sentence to be dispositive, which provided that the lease terminated except as to
“those lands and depths located within a governmental proration unit assigned to a well...”
Ultimately Endeavor was only entitled to the specific acreage that “Endeavor ‘assigned to’ each
well” in its proration unit plats.

In XOG Operating, LLC v. Chesapeake Exploration Limited Partnership, --- S.W.3d ----, No. 15-
0935, 2018 WL 1770506 (Tex. Apr. 13, 2018), the issue was whether the surviving acreage after
giving effect to a retained-acreage provision in an assignment from XOG to Chesapeake was
governed by the operator’s (here, Chesapeake’s) acreage designation or by the applicable field
rules. If the applicable field rules controlled, then Chesapeake would retain more acreage (320
acres per well) than it designated in the proration plats filed with the Railroad Commission (200
acres per well). XOG contended that Chesapeake’s designation determines the acreage it
continues to hold under the retained-acreage provision because only an operator, not the Railroad
Commission, can include acreage within a proration unit, and only by filing a Form P-15 and plat for
a well. However, the retained-acreage clause in the assignment defined the acreage included within
the proration unit of each well to mean “the area within the surface boundaries of the proration unit
then . . . prescribed by field rules . . . .” Focusing on the reference to a prescribed proration unit, the
Court held that the retained-acreage provision was not limited to Chesapeake’s designation but was
controlled instead by the applicable field rules.

Each of these cases turned upon the specific language in the instrument and that language’s
interaction with underlying statutory and regulatory requirements. Unlike the retained acreage
clauses in the Endeavor leases that required the operator to assign acreage to a proration unit to
retain such acreage upon termination of the lease, the clause in the XOG assignment allowed for
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the operator to retain acreage by reference to the field rules, which prescribed the size of the
proration unit. While the field rules in Endeavor referred to assignments by operators claiming
acreage, the field rules in XOG prescribe proration units.

These two cases are an important reminder to operators, lessees and lessors to particularly focus
on retained-acreage clauses, both in terms of avoiding ambiguity in the provision itself and their
interaction with applicable field rules and the proration designation (whether or not a plat is
required) for each well. As the Court cautioned in its XOG decision, these two cases “apply the
same principles and ascribe the words the parties chose their plain meaning.”
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