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Imitation in Patent Applications: The Sincerest 
Form of Flattery, or Trouble in Paradise?
By Brett Bostrom and Jeffrey A. Wolfson

Protecting innovation is an economic driver. Yet 
some enterprises treat inventions as a virtual 

commodity. In some industries, the high demand 
for efficiency in patent application drafting creates 
incentives to recirculate descriptive materials. To save 
time and avoid proverbially reinventing the wheel, 
patent practitioners sometimes rely on templates, 
boilerplate, and applications previously drafted for 
a client. There will often be an application, set of 
drawings, or block of text the practitioner can start 
from for a similar technology or product line that 
can improve patent application drafting efficiency 
and provide consistent, quality patent drafting while 
avoiding bespoke drafting. As discussed below, such 
imitation might lead to problems, particularly when 
the language or drawings were borrowed from an 
application that was not prepared by the practitio-
ner’s firm or were borrowed from an application for 
a different client, and particularly where no attribu-
tion is provided.

The practitioner does not always have an appro-
priate template or related application for a given 
client. The client may be new to patenting, new to 
the practitioner, or new to the technology described 
in the invention disclosure. Even worse, the client 

may have an imminent public disclosure or other 
bar date requiring undue haste in preparing a suit-
able application. The practitioner would like to 
spend what little time he or she has focusing on the 
claims and describing the patentable features, but 
understands that providing sufficient background 
and context for the technology can be important 
for written description support to make the appli-
cation more readable for patent examiners, judges, 
and jurors.

Some have proposed an open-source-style 
approach to patent drafting, where quality text 
describing the state of every technology under the 
sun is freely available to be incorporated into pat-
ent applications, thereby increasing the efficiency, 
consistency, and quality of patent applications.1 
But copying and pasting text or drawings from an 
application not owned by a client will sound alarm 
bells for many patent practitioners – and for good 
reason.

This article discusses the legal and non-legal 
risks and considerations involved with copying 
text or drawings from other sources, such as pat-
ent applications which were either prepared for 
a different client, or were not prepared by the 
practitioner’s firm. It also provides practice tips to 
minimize these risks for those patent practitioners 
considering copying text or figures from other 
patent disclosures.

The authors, attorneys with Haynes and Boone, LLP, may 
be contacted at brett.bostrom@haynesboone.com and jeff.
wolfson@haynesboone.com, respectively.
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COPYRIGHT INFRINGEMENT
Copying and reproducing text from any source 

inherently creates a potential copyright infringe-
ment suit. However, it is not clear, at least in the 
United States,2 whether copying and incorporating 
portions of another’s patent or patent publication 
would be actionable copyright infringement.3 The 
mere uncertainty surrounding copyright protection 
for patent specifications and the extent of its pos-
sible consequences should discourage practitioners 
from wholesale copying of portions of a different 
applicant’s patent or patent publication. There are, 
however, options for patent practitioners to use 
text or drawings from another’s patent application 
with no risk, or at least far less risk, of copyright 
infringement.

First, although a practitioner may not have a 
suitable sample to work from, the client may have 
filed related applications using another practitio-
ner. The best option in this situation would be to 
ask the client for a related application. In this way, 
the practitioner likely has an express license to 
make use of any copyright the client may have in 
the application,4 and the client now has a chance 
to provide input on what text or drawings should 
be borrowed. Since working from a related appli-
cation saves the practitioner’s time (and, thus, the 
client’s money), the client likely will not hesitate to 
provide a related application with implied permis-
sion to use it. If, due to time constraints or other 
reasons, it is not practical for the client to provide 
an example application, the practitioner can search 
the U.S. Patent and Trademark Office (USPTO) 
or other database for applications related to the 
subject matter of the invention disclosure that are 
assigned to the client. In this case, the practitioner 
should verify that the client has total ownership 
over the application.

Second, if the client does not have any relevant 
patent applications, the practitioner can reduce the 
risk of infringing a copyright by making at least 
nominal changes to any text or drawings borrowed 
from a third-party patent application. For example, 
the patent practitioner may use a find-and-replace 
feature to substitute terms for other suitable terms, 
and to otherwise modify the text. To the extent that 
a patent specification is subject to copyright pro-
tection at all, limiting principles such as the idea/
expression dichotomy and the merger doctrine are 
likely to make any copyright protection relatively 

narrow, such that even modest changes to the terms, 
phrasing, and/or prose of the specification will help 
avoid infringement. It is important to note that the 
amount of changes required to avoid infringing 
copyrighted text is inherently subjective and there 
is no sure way to know how much change is suffi-
cient. Additionally, since there are often many ways 
to draw a structure, the risk when copying a figure 
may be greater given the uncertainties of using a 
third-party document.

LOSS PREVENTION
Copyright infringement is not the only legal risk 

involved with borrowing text from a specification. 
In Cold Spring Harbor Laboratory v. Ropes and Gray,5 
Cold Spring Harbor Laboratory (CSHL) sued the 
law firm Ropes and Gray for malpractice, fraud 
and concealment, and negligence because a Ropes 
and Gray partner copied and pasted several pages 
of text from a third-party patent publication into 
a CSHL patent application. The USPTO rejected 
the application, citing the third-party patent pub-
lication that the Ropes and Gray attorney copied.6 
Ropes and Gray argued that the reasons for rejec-
tion by the USPTO was not related to the copied 
text. However, the judge denied Ropes and Gray’s 
motion to dismiss, and the case was ultimately 
settled.7

Although it is not clear if CSHL would have 
prevailed on any of its claims related to Ropes 
and Gray’s copying of the patent text, the judge 
was unsympathetic to Ropes and Gray’s claim that 
copying text from third-party patent applications 
was standard practice.8 It is clear, though, that the 
legal risks stemming from the attorney’s agree-
ment with, and duties to the client weigh against 
copying text from another’s patent. However, lia-
bility for these specific risks may be avoided or 
minimized by getting the client’s input and con-
sent to borrow text or even figures from other 
sources.

NON-LEGAL CONSEQUENCES
Even if the copied text does not lead to legal 

liability, copying text without permission may 
cast a bad light on the practitioner and the client. 
Allegations of plagiarism could be damaging to a 
patent practitioner’s reputation – or even an entire 
law firm’s reputation. An in-house counsel may 
be wary of hiring a practitioner if the in-house 



Volume 35 •  Number 6 • June 2023� Intellectual Property & Technology Law Journal 3

counsel knows the practitioner has used potentially 
risky cost-saving measures in drafting applications. 
Further, the practitioner risks alienating a future 
jury if the defendant/accused infringer shows that 
significant portions of the patent application were 
copied. This risk may be worse if the copied text 
comes from a reference being used to demonstrate 
obviousness or lack of novelty.

It is difficult, however, to assess the merit and 
magnitude of these non-legal risks. Moreover, pat-
ent practitioners understand the potential gains 
in efficiency from this type of copying in drafting 
patent applications. Working from templates and 
incorporating other applications is common prac-
tice, notwithstanding one judge’s views, although 
the subject matter copied often comes from patent 
specifications owned by the same clients. Clients 
and juries may, in general, be more sympathetic 
to borrowing text and drawings than those in 
the Cold Spring Harbor Laboratory fact pattern, for 
example.

PRACTICE TIPS
It is difficult to foresee all the possible instances 

where benefiting from pre-existing text could be 
helpful, and the advantages of doing so are consid-
erable. If attorneys find themselves in one of these 
situations, consider the following practice tips:

•	 Ask the client for an example specification before 
copying text from any other source. If the client 
cannot find one, search in a patent database for 
applications owned by the client.

•	 If no example applications can be found, let your 
client know you are planning on borrowing text 
from another published patent document not 
owned by your client.

•	 Make at least nominal changes to any text or 
drawings borrowed from an application that is 
not your client’s to reduce the risk of copyright 
infringement.

•	 Consider incorporating by reference the pat-
ent or patent application from which the text is 
borrowed. This provides some attribution of the 
subject matter and shows a good faith desire to 
contribute to the technological field rather than 
merely appropriating the text.

•	 A citation to the original document and using 
quotes around the text may also be a helpful 
approach to provide the content with appropri-
ate context.

•	 Because the patent application from which 
the text is borrowed will likely be cited in an 
Information Disclosure Statement, a drafter 
should limit the amount of text or drawings to 
those needed to provide background and con-
text to the field and problem the invention is 
solving. If a drafter cites the borrowed-text pat-
ent as a prior art reference, wholesale copies of its 
disclosure in portion(s) of the current specifica-
tion that describe the patentable features could 
look bad to examiners and juries and imply there 
was less “invention development” than in reality.

For now, there is no over-arching legal “open 
source” system for patent specifications and draw-
ings. The litigation on this question is very limited, 
indicating the potential risks may be small, but not 
nonexistent. It is up to each practitioner or law 
firm to weigh the risks and advantages to decide 
whether and how to use publicly-available patent 
disclosures, particularly from third-party sources, in 
their own practice.
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